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KOHCTUTYLUMHE NPABO
TA KOHCTUTYLIIAHUIA NPOLIEC B YKPATHI

B.M. KAMIIO

Bonooumup Muxaiinosuu Kamno, 3asioysau xa-
gedpu Axademii MyHiyunanvHo2o ynpasninwus
(m. Kuis)

B3A€EMOBIITHOCHHHU NNPE3UIEHTA VKPATHH TA T'UIOK BJIAJIA
B T'AJIY3I AEPKABHOI MYHIIUITIAJIBHOI ITOJITUKHN

Ak BigoMo, nepxaBHa MyHiLMMAaIbHA MOJIITUKA — 11 PEe3YJIbTAaT B3a€MO/IT INIaBU AeprKaBU
Ta {HIIUX BUINMX OPraHiB Jep:KaBHOI BIAIH, AKi NPEACTABIAOTH i Biamosiani rinku 1. Posb
[Ipe3uaeHTa B ramysi MiCLEBOro caMOBpSALYBaHHS, WO CKJalocs B YKpaiHi, HaA3BUYaliHO
Ba)KJIMBA, OCKLIBKMA OPraHW 3aKOHOAABYOI, BUKOHABUOI Ta CYHOBOI BIAAW TMPALIOIOTH Yy I
cdepi HenocTaTHBO epekTHBHO. «ChoromHi Mu Oararo BrpadaemMo — BBaxkae JI.JI. Kyuma, —
came uepe3 Te, IO Jep)kaBHA MOJITHKA € (parMeHTapHOI, p030alaHCOBAHOM, a iHOAI i
PI3HOBEKTOPHOIO, 3 BHYTPILIHIMH CyIEPEYHOCTAMMU 2.

3a3Buuaii, came Ha [Ipe3unenta Konctutyuis Ykpainu noksiajgae o00B’ 30K rapMOHi3yBa-
TH Pi3Hi BEKTOPH JAEP:KaBHOI MyHILMNAIBHOI MOJNITUKH TiJIOK BJaJH, 110 BiH OiNbLI YM MEHLI
yCHilHO i pooutk. ToMy [uis 3’CyBaHHS TOTO, SK BiH BUKOHYE Iieii 000B’ 30K, HEOOXiIHO
TNpOaHasIi3yBaTH B3a€MOJIII0 IVIaBU J€P/KABM Ta I'iJIOK JIEPKABHOI BIIA/IH.

1. Ilpe3udenm i Bepxoena Paoa Yxpainu. IXHi CTOCYHKH y raity3i MyHilIUNaIbHOI MONITH-
KW MarOTh MPUHLMIIOBUHN XapakTep. AKe i raBa IepiaBH, i MapjJaMeHT CIIUPAIOThCs Ha BCe-
HapoJHE BOJIEBUSABIECHHS, PO3MNILAA0YM MiclieBE CaMOBPSAAYBaHHS SK ONHE 3 MPiOPUTETHUX
MUTaHb CBOET MOMITUKY. SKio Ha mouaTky 90-x pp. XX cT. BepxosHa Pana Ykpainu ik OCHOB-
HUP pylIid CyCHiIbHO-MOMITUYHUX 3MiH MPAKTHYHO JOMiHyBaJia B rajly3i 3aKOHOAABYOTO
3a0e3MeueHHs MiCIIeBOTO CaMOBPSIyBaHHs, TO BXKe y APYTiil monoBuHiI 90-X pp. CKIIaAaeThCs
NeBHUIA TapuTeT, abo OanaHc, 1010 BIUIMBY MapiiaMeHTy i TJIaBu JIepyKaBH Ha PO3BUTOK IIbOTO
BKJIMBOTO KOHCTUTYLiHHO-ITPAaBOBOTO iHCTUTYTY.

OcHoBHUMU 3aco0amu BIIMBY BepxoBHoi Pagu Ha nonituky [Ipesunenta y cdepi micie-
BOr0 caMmoBpsAyBaHHA BiamoBigHo o Konctutyuii YkpaiHu e€: 1) BU3HaueHHS 3acaj
BHYTPIIIHBOT 1 30BHIIIHBOT TTOJIITHKY ASPKaBH; 2) 3aTBEPIKCHHS 3araibHOIEPKaBHUX ITi/1Ba-
JIMH €KOHOMIYHOTO, HAyKOBO-TEXHIYHOTO, COIiaJIbHOTO, HAI[IOHATBHO-KYJILTYPHOTO PO3BHUTKY,
OXOPOHHM JIOBKiJUISA; 3) yXBaJleHHs 3aKOHOJABYMX HOPM, IO PETYJIOIOTh MiCIIeBe CaMOBPSIY-
BaHHsI; 4) yxBayieHHs JleprkaBHOrO OOIKETY TOIIO.

OTxe, mapiiaMeHT Ma€ MUPOKi MOXKIIMBOCTI [Tl BIUTUBY Ha MyHilLMINaJbHY TOMITUKY IJa-
BU JeprKaBH, alle MPAaKTUYHO OCHOBHI IMCKYCil MiXK HUMU BEeLYThCS, AK MPABUIIO, HABKOJIO -
TaHb 3aKoHOmaBcTBa Ta JlepxkaBHoro Oromxkety. [losuuii [Ipesuaenta it BepxosHoi Paau mo-
KyTh y Wil cepi He B ychoMy 30iratuicsa. ToMy 11010 OKpeMUX MUTaHb MO3UIIIT TapiaMeHTy
MO)KHA Ha3BaTH KOHCEPBATHBHILIMMH, a TJIABU JIEpKaBU — JiOepalbHIIINMHI, i HaBIMakd — B
IHIIMX MUTAHHSX.

[Ipe3uneHT YkpaiHu peanidy€e CBOIO MYyHIUMNAbHY TOJNITUKY 3aBASKH CBOIM KOHCTHU-
TYUiiHUM MOBHOBaXX€HHAM. TaK, OCHOBHi 3acaJ i MyHILMIAaJIbHOT TOJITUKU BiH OMPUIIOIHIOE
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KoHcTuTyuitHe npaBo Ta KOHCTUTYLIAHMIA npouec B YKpaiHi

y LOpiYHUX 1 mo3aueproBux nociaHHax IlpesuneHTa YkpaiHu Mpo BHYTPILUHE i 30BHIIIHE
CTaHOBHIIe YKpaiHW, siki Hampasisge n0 BepxoBHoi Pamu Vkpainu. 3okpema, y mochaHHi
2002 p. r1aBa aepKaBy HArOJIOMIY€E HA HEOOXiTHOCTI PO3MEXKyBaHHS i 30amaHCyBaHHS MOBHO-
Ba)KCHb Ta BiJNOBIAJIBHOCTI Pi3HUX PiBHIB BIaaW i MiCIIeBOro caMOBpsIIyBaHHs y cdepi Ha-
JaHHS IepKaBHUX 1 FPOMAJICBKHX MOCIYT, Ha AeNeryBaHHi yIpaBliHChbKUX (QyHKLiH 3ropu mo0-
HU3Y, Ha BCEOiYHOMY PO3BUTKOBI MiCLIEBOTO CaMOBpsiAyBaHH:. BiH Takox yka3ye, 1110 MacIlTa-
OM i CKJIaZHICTh Ha3BAaHUX 3aBJaHb MOTPEOYIOTH MPUCKOPEHOro (POpMyBaHHS Ta OHOBIEHHS
YIpaBIiHCEKHUX KaJpiB, 3ayUeHHs IO CUCTEMH YIpPaBIiHHS Ha BCiX PiBHAX €HEPTiiHHUX, KOM-
NETEHTHMX Ta iHILIaTMBHUX KaJpiB HOBOI reHepawii 5.

®dakTyHO cBOIMHM TocnaHHAMHU [Ipe3useHT mpuBepTae yBary HapOJHHMX JeNyTaTiB YK-
paiHu Ta ypsiiy A0 3aKOHOJABUMX MpoOJieM MiCLIEeBOTO CaMOBPsyBaHHS i CIIpHse€ iHilliFOBaH-
HIO HUMH BiJIMOBiJHUX 3aKOHONPOEKTIB.

Tomy, mo meBHoi Mipw, [Ipe3uaeHt YkpaiHu, Marouu MpaBO 3aKOHOAABYOI iHIIIaTUBU
(ct. 93 KoHcTuTy1iT), (PaKTHUHO HUM HE KOPUCTYETHCS B MUTAHHIX MiCIIEBOTO CaMOBPSAyBaH-
Hs. BiH Bignmae ininiaruBy B mil cripaBi mapiaMeHTOBI Ta ypsAIOBi, a BKe 32 COOO0 3ajMINaE
KOHTPOJIb 32 SAKICTIO MPUHHATUX MYyHIOWNANBHUX 3aKoHiB. [IpoTe MOXHa MpHITyCTHTH, IO
[Ipe3unenT Oyne Opatu Ha cebe BiNMOBiNANbHICTH 3a iHIilLliFOBAaHHS MYHIIMNAILHUX 3aKOHO-
MPOEKTIB TOi, KOJM HTUMEThCS MPO 3aKOHOMPOEKTH BUHATKOBO AEPXKABHOTO 3HAUCHHS, SIKi
3TOJIOM MOXYTh OyTH HUM BH3HaHI K HEBiAKIaHI.

Sk cBimunTh mpaktuka, y [lpesmaeHta e meBHa ysromkeHa mo3uuis 3 KaGiHetom
MiHicTpiB, KW aKTHBHO IOJYYAEThCS A0 MPOCKTYBaHHS MYHIIMNAIBHUX 3aKOHIB. Tak, ypsa
CBOTO 4Yacy B3sB Ha ce0e 3aKOHOAABYY iHIil[iaTHBY IIO/0 MPOEKTIB 3aKOHIB MPO KOMYHAIbHY
BJIACHICTB 1 MO Cciy)0y B OpraHax MiCLIEBOr0 camoBpsiyBaHHs Ykpainu 4. Omxke, MyHilu-
najnbHa JOKTpuHA [Ipe3anaeHTa BiIHOCUTH MiATOTOBKY 3aKOHOMPOEKTIB 3 MUTaHb MiCLIEBOTO
CaMOBpSAyBaHHs 10 KOMIETeHiT ypsay. @akTU4HO 1€ MOSCHIOETHCS THUM, L0 MyHIlMNAaIbHi
3aKOHOTIPOEKTH MAIOTh BEITUKE (hiHAHCOBO-CKOHOMiUHE 3HA4YEHHS, a 0e3 ypsmy ix po3poOuTh
NPaKTHYHO HEMOXKIIMBO. AJIe TJIaBa Jep)KaBU 3aBXKAM 3AJUIIAE 32 COO0I0 BU3HAYECHHS 3aKOHO-
JIaBUOT MOJIITUKKA BUKOHABYOT BJIJM 3 IIMX MUTAHb Ta KOHTPOJIB 3a i1 peanizaieto.

Jlo BaXJIMBUX iHCTPYyMEHTIB MyHilumansHoi nonituku IlpesunenTta y chepi 3akOHOTBO-
PEeHHA Clifl BiJHECTH oro mpaBo BeTo. BOHO Jae MOXIMBICThH IMaBi JepKaBU KOPHUTYBaTH
3MicT yxBaneHux BepxoBHoto Pajoro 3aKoHiB 3 MUTaHb MiCLIEBOTO CaMOBPSAYBaHHsI, a TAKOXK
3 IHIIUX THTaHb, SKi OMOCEPEAKOBAHO CTOCYIOTHCS Ii€i mpobneMaruku. [licns mpuidHATTS
Koncrutyii 1996 p. [Ipe3uneHT J0CUTh aKTHBHO BUKOPUCTOBYE CBOE MpaBo BeTo. Tak, BiH 3a-
CTOCYBaB HOTO I0JI0 3aKOHIB MPO MiciieBe camoBpsiayBaHHa 1997 p., mpo MicieBi nepxaBHi
aaminHicTpauii 1999 p. ta no neskux iHmmx. [pu nsomy Ilpe3uneHt kepyBaBcst TypOOTOIO PO
PO3BUTOK MiCIIEBOTO CaMOBpsiAyBaHHS BignoBigHo a0 KoHcTuTywii Ta eBpomeiicbkoro
JOocBiny. 3BUYaiiHO, HEe BCi MPOMO3MLIi IaBu Aep>kaBu Oyld BpaxoBaHi MapiaMeHTOM, aje
KOMIIpOMicy OyJI0 JOCSTHYTO.

Haxnamatoun BeTOo Ha 3aKOHH, IO CTOCYIOTBCS MICIIEBOTO CaMOBpsTyBaHHs, [IpesumeHt
TaK Y iHaKIIIe y3ToPKy€e CBOIO TIO3UIIiF0 3 BUKOHABUOIO BIIAJION0, SIKa BiAMOBiIa€ 3a (hiHAaHCOBO-
eKoHOMiuHe 3a0e3neueHHs perionis. Hepinko IIpesuaeHT € 3apydyHrkoM GpiHaHCOBOT MOJITUKN
BUKOHABUOI BIIAJIH, 5Ka, 32 OpakoM KkowTiB y Jlep:xaBHOMY OrokeTi Ha (hiHAHCYBaHHS MYHIIU-
NaJIbHUX 3aKOHIB, CTABUTH MIMTAHHS MPO 3aCTOCYBaHH: 10 HUX [Ipe3uneHTom mpasa BETO.

OnHak OpraHd MiCIIEBOTO CaMOBpsIAyBaHHS BUMararoTh Bix [Ipe3unmeHta BUKOpUCTAHHS
npaBa BETO TaKOX IIO/I0 3aKOHIB, SIKi OMOCEPEAKOBAHO CTOCYIOTHCS TUTAHb CAMOBPSIYBaHHI.
AHaJi3 ToKasye, 1o Ili BAMOTH 00’€KTHMBHO HE MOXYThb OyTH BpaxoBaHi B HOro MyHillu-
nanbeHil nomituwi. Tak, MpakTUYHO MIOPOKY OPraHd MiCLIEBOIO CaMOBPSLYBaHHS 3BEPTAIOTh-
cs o [Ipe3umeHTa 3 MpoxaHHSIM 3aXUCTUTHU 1XHi iHTepecu B HoBoMY JlepkaBHOMY OromKeTi
VYkpainu. Ane un moxe [Ipe3uieHT HakjlacTH BETO Ha 3aKOH MPO 3aTBEPAKEHHS OIOKETY, SK-
IO BiZOMO, IO BAPYTE MapiIaMeHT MO)Ke el 3aKOH MPUIMATH TyKe TOBro?

2. Ilpesudenm i Kabinem Minicmpie Ykpainu. Y cdepi nepkaBHOI MyHIIMNAIbHOT
MONITHKH BiIHOCHHH MiX INIABOIO AEPKaBH Ta, HACAMIIEPEe, YPAIOM SK BHUIIM OPTaHOM BH-
KOHABYOT BJIJIH, € JOCUTh IMHAMIYHUMHU 1 B3a€MOY3TOIXKEHUMHU.

3a cBoim ctarycom [Ipe3uaeHT 3abe3neuye peaiizaliro MyHIIMNAIBHOT MOMITHKK Yepe3
ypsia, HeHTpaIbHI Ta MIiCIIEBi OpraHu BUKOHABUOI BlaaAu. Y MpoIleci 3/iliCHeHHS i€l MOoJiTH-
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Kamrno B.M. B3zaemosigHocuHu MNpesnaeHTa Ykpaidu Ta rinok snagu...

KU I71aBa IepXKaBH BPAXOBY€ MO3ULIIO BUKOHABYOI BIIaJH, & B AEAKHMX BUMAKAX HABITh 3MyIile-
HUIT CIIMpATHCS HA MiATPUMKY MiCIIeBUX JeprKaBHUX a,I[MlHlCTpaLIII/I 3 SKHMU BiH i TIOAiIsIEe
OCHOBHHU#I TATAp BiJIIOBiAAIBHOCTI 32 CTaH 3a0e3MeYeHHs MiCIIEBOTO CAMOBPSTyBaHHS. AJe B
iJIOMy MiXK MYHIIMNANIBHO TONiTHKOIO [Ipe3umeHTa i BUKOHABYOI Biagu HE MOxe OyTH
PI3KMX PO3XOIKEHb 0 THX Mip, MOKK ypsia GopMye I1aBa AepikaBH, a HE MapiIaMeHT.

MyHiuunansna goktpuna Ilpesunenra JI.KpaBuyka B mUTaHHAX LIOJO PoJli BUKOHABYOT
BJaaW B 3a0e3MeyeHHi MiCLeBOro caMoBpsAyBaHHs (hakTU4HO Oa3yBajiacid Ha TaKkuX MpPUH-
HIax:

a) 30epeKeHHs €HOCTI (BepTHKalli) BUKOHABYOI BJIA/IN;

0) momoNaHHs IBOBIAAJA HA MiCIISX;

B) CTBOPEHHS YMOB JJIsl aBTOHOMHOTO PO3BUTKY MIiCIIEBOrO CaMOBPSyBaHHS B TiCHii
B3a€MO/Iii 3 OpraHaMy BUKOHABYOT BJIaJIM.

@DakTUYHO Ha LIMX TMO3ULIAX MOoOynoBaHa i MyHiuunanbHa aokTpusa Ipesunenta JI.Kyu-
MM 3 Ti€FO TLTBKH Pi3HUIEI0, IO HOMY BXKe BIAIOCS MOJONATH ABOBIAA Ha Micisax. O6unsa
[Ipe3unenty YkpaiHu po3risjaii BUKOHABYY Baly SK FOJOBHHUI iHCTPYMEHT 3a0e3NeueHHS
JEBOCTI MICIIEBOTO CaMOBPSITy BAaHHS.

[Mpote, axmo noxrpuHa JI. KpaBuyka Oyna crpsmMoBaHa B OCHOBHOMY Ha 3MillHEHHS,
JIETiITUMI3aLli}0 iHCTUTYTY MIiCLEBOTO CaMOBPSyBaHHsA B KOHCTHTYLiHHIHA CHCTeMi nepKaBu,
TO JIOKTpUHA JL Ky‘{MI/I 00’€KTHBHO MaJjia BpaxOBYBaTH BXkK€ HOBi MOJNITU4HI peanii. MaeTscs
Tpo HOBHIi eTar MYHIOUNANEHOT peopMH, sKa TpchcbopMye MiclleBe CaMOBpPSIIyBaHHS 3
{HCTUTYTY, 110 HOCHUTH Y c00i 6araro pyauMeHTIB i TpaauLiil paasHCHKOI CUCTEMH (KOJEKTHB-
Ha 0e3BiINOBiTATIBHICTD opraHlB MICIIEBOTO CaMOBpsITyBaHHs, HEBU3HAYCHICTh MEX IXHBOT
KOMTMETEeHLii i T. iH.) B MOJITUKO-ITPABOBUH iHCTUTYT €BPOTEHCHKOTO piBHSI.

OnHUM 3 OCHOBHUX 3aC001B BILTUBY Ipesnnenta Ha JisIbHICTH BUKOHABYO1 Blamu y cepi
MICLIEBOTO CaMOBPsIIyBaHHA € HOro MPaBOTBOPHA JisIbHICTb.

Jlo koHcTuTyLilHOT pedopmu 1996 p. [Ipe3uaeHT Mir peryatoBaTH CBOIMH aKTaMH 3Hau-
HO IIWpIIe KOJIO MHTaHb HiXk michs ii mpoBeaenHs. Hanpuknan, Ilpesuaentn JI. Kpapuyk i
JI. Kyuma cBoro duacy yxXBajgiid YKasud MpO IOBHOBAXXEHHS MICIEBUX JAepKaBHUX
aZMiHicTpalii, Ipo AeneryBanHs MOBHOBAa)XXEHb BUKOHABUOT BIIa/IN OpraHaM i MOCaJoBUM 0CO-
©aM MiCLIEBOrO CaMOBpsLyBaHHS 3 UTaHb, K| TEMEp PEryJIOIOThCS BUHSITKOBO 3aKOHAMH .

Cnin 3a3HaunTy, 110 KOHCTUTY 151 0OMeXy€e TOBHOBaYKEHHS [M1aBU JepKaBH LI0A0 BUIaH-
HSl YKa3iB 1 po3MmopsiPKeHb CTOCOBHO MiCIIeBOTO camMoBpsyBaHHs (4. 2 cT. 19 ta 4. 3 ct. 106
Koncturymii). Lli ykasu # po3nopskeHHS MOXKHA OCKap)KUTH B 3arallbHUX Ta apOiTpakKHUX
cynax, a Takox y Koncruryuiinomy Cyni. BoHr € 000B’13K0OBUMUY 710 BAKOHAHHS Ha TEPUTOPIl
VYkpainu, ase 31e0ib1II0ro CTOCYIOThCSI OpraHiB BUKOHABYOT BIIa/IM i 3HAYHO MEHIIIE — OPTraHiB
MiCLIEBOrO CaMOBPSI/ly BAHHS.

Ha mincrasi BiAnoBiaHuX yKasis i posnopsmkeHb Ilpesunenta npuitMaioThCs MyHIIH-
naneHi aktu Kabinety MiHicTpiB, MiHiCTEpCTB, IHIIMX HEHTPANBHUX i MICIIEBHX OpraHiB BH-
KoHaB4oi Bnaau. Otxe, mpaBoTBopHa QyHKIisA [Ipe3naenTa cipsaMoBy€eThCs Ha 3a0e3MeUeHHS
JisSUTBHOCTI OpraHiB i mocajioBuX 0ci® BUKOHABYOT Bl y chepi MiclieBOTO caMOBPs Iy BaHHS
i cmyrye ixHiit B3aemomii Ta MoOinizaiii Ha BUKOHAHHA KOHCTHUTYLIMHUX 1 3aKOHOJABUUX
3aBaHb.

HopmotBopHa aisnbHicTs [Ipe3uaenTa 3 nutanb 3a0e3neyHHs MiCLIEBOTO CaMOPBSIyBaH-
Hs y chepi BUKOHABUOT BIaM Ma€ Ha METi JjBa OCHOBHI 3aBJIaHHS:

a) rapaHTyBaTy peaiizaliro GyHKIill i TOBHOBa)XEHL OPraHiB MiCLIEBOTO CAMOBPSTYBaHHS
y cdepi BUKOHABYOI BIIaJy;

0) rapaHTyBaTH 3aXMCT IIPaB i 3aKOHHUX IHTEPECiB TEPUTOpiaTbHUX rpoMaj B 0cobi op-
raHiB i MocagoBuX 0ci0, [Ki IX MPeaCTaBIAIOTh.

[Mpore Ilpe3uneHT MNOKIWKAHWUN BUAABATH aKTH HE TiJbKHM 3a YMOB HOPMAaJILHOTO
(GyHKIIOHYBaHHS MiCIIEBOTO CaMOBPSIIyBaHHS, a i TOJi, KOJIK € 3arpo3a MOpyIIeHHsT KOHCTH-
TyHiiHOTO 37ifiCHeHHs (YHKIiH i MOBHOBa)keHb HOTrO opraHiB. 3BMYaiiHO, HEraTWBHI (haKkTH
CBaBIJJIA Ta KpUMiHai3alil opraHiB MiCIIEeBOr0 CaMOBPSIyBaHHS B JIESAKUX MiCTaX HE MOIJIH
He NMO3HAYNTHCS Ha MyHinunanbHiit momituui [Ipesunenra it Bukonas4oi Bnaau. Sk ceoro 4ya-
cy 3asBuB [Ipem’ep-minicTp Ykpainu B.ITycroBoiiTeHko, IepxaBa HE MOXXE MUPUTHUCS 3 TUM,
110 «JI0 BJIaJy MOAEKYIN PBEThCS KpUMiHAM, sIK Lie Mano Micue B Jlyranceky, SnTi i, neBHOO
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MlpOIO B Ogneci» *. Boxuri IIpe3uneHTOM 3aX001 JOIOMOINIM CTabili3yBaTH CUTyalilo B LIUX
MicTax i HamaroguTu HOPMaIbHHiA PATM pO6OTI/I OpTaHiB MiCLIEBOTO CaMOBPSITyBaHHS.

Jlnis 3pilicHeHHsT MyHIIMNANBHOT MOMITHKY [Ipe3uieHT BUKOPHUCTOBYE TAKOXK CBOE MPABO
KOHTPOIIO 32 aKTaMH, IiMH OpraHiB i MOCagoBUX 0ci0 BUKOHABUOI BIaJH 3 METOIO:

a) 3arpoBaJKCHHSI TIOJIITUYHOTO i MPAaBOBOTO KOHTPOJIIO 32 aKTaMU Ta peai3allie€lo BUKO-
HaBuoO BNazo0 KoHCTUTYLIT, 3aKoHIB Ta yKa3iB y cepi MicLieBOro caMoBpsIyBaHHS;

0) mo3acyJ0BOT0 BUpilIeHHS KOH(IIKTIB Mi)k OpraHaMy BUKOHABYOI BJIaJu i MiCIIEBOTO
CaMOBPSTyBaHHS.

Cepito3HUM NUTAHHSAM MPE3UJIEHTCHKOTO KOHTPOJIO 32 AisUTbHICTIO BUKOHABYOI BJIaJU €
MUTAaHHA PO MPABOBUH KOHTPOJIb 11 aKTiB. Y MNPEe3HACHTCHKUX i MPEe3HICHTChKO-Tapia-
MeHTchkUX pecmyOnikax (CLIA, @panuis) npe3uaeHT MOXe 3A1iCHIOBATH JIUILE MOTiTHUHUHA
KOHTPOJIb 32 BHKOHABUOKO BJaI0I0. Y MaplaMeHTChbKUX KpaiHaxX Leil KOHTpOJib 30cepen-
KYETBCS B PyKax 3aKOHOJABYOI BIIAMIH.

3rigHo 3 KoHctutynieto Ykpainu, [Ipe3umeHT mae npaBo ckacoByBatu akTh KabiHeTy
MinictpiB Ykpainu (1. 16 ct. 106 Koncrutyii). [Ipaktudaso B xomHii kpaini LleHTpansHoi Ta
Cxinnoi €Bponn, a B CHJI — 3a BunsiTkoM Y3bekucrany (1. 13 c. 93 Koncruryuii PecryGnikn
Vs6ekuctan 1992 p.) 6, npe3uaeHTH FOPUINYHO HE KOHTPOIOIOTE akTh ypsaay. Y Pecry6mii
Momnnosi [Ipe3uneHT Moxe 3yNUHATH Jil0 aKTiB Ypay Juuie y 3B’sA3Ky 3 iX NepedaHHsAM [0
Koncruryuiitnoro Cymy (1. «i» c1. 88 Koncruryuii Pecry6niku Monmosa 1994 p.) 7.

KoHctuTyiiina npakTrka YKpaiHu Bke 3Ha€ mpereneHT, koiu [Ipesunent y 2001 p. cka-
cyBaB akT Kabinety MinicTpis 8. ®akTUYHO 1ie TIOBHOBAKEHHS [V1aBi Jep)KaBK He MOTPiOHE,
TOMY IIIO BiH Mae npaBo Bignpasnsati Kabiner MiHicTpiB y BiACTaBKY, a TAKOXX 3BEPTATUCS 0
Koncruryuitinoro Cyny 3 nutanb KOHCTUTYIifiHOCTI akTiB Ypsay (cT. 150 Koncrutyuii). Ha
Hallly AyMKY, JaHe KOHTpOJibHe MoBHOBaxkeHHs [Ipe3naeHTta YkpaiHu nepeiiio 10 Hboro 3i
CTapoi paIsTHCHKOT KOHCTUTYLIWHOI CHCTEMH, Jie He OyJIo peallbHOro mofiny Biagu. OCKibKU
11e TIOBHOBKEHHS CyTepeunTh MPUHIMIIOBI KOHCTHUTYIiiHOTO Namy (cT. 6 KoHctuTyii), To
HOro mpakTU4HEe 3aCTOCYBaHHS HeOaxaHe.

Ho yxsanenns Koncrutynii 1996 p. [Ipesunentu JI. Kpasuyk i JI. Kyuma ctBopuim npe-
LeIeHTH IPaBOBOT0 KOHTPOJIIO 32 aKTaMH MICLIEBHX JepxaBHUX aamiHicTpauiii. Tak, JI. Kpas-
yyk, a notim i JI. Kyuma ckacyBanm okpemi akTu rojgoBu KuiBcbkoi Micbkoi AeprkaBHOT
aaMinicTpanii ®. Ch0rofHi Takuii KOHTPOIIb IIIABU AEPKABY € FOPUAUYHO OE3IIiACTABHUM, a TE,
mo ioro Hemae B KoHCTUTYIi, CBiTYMTH, 110 TMPUHIMI TOAUTY BIaad BCE-TaKH IiCTaB
BiJIMOBi/IHE 3aKpiTUIeHHS.

Ortxe, xkoHTposb [Ipe3unenTa 3a AisTBHICTIO OpraHiB i MOCaf0BUX 0Ci0 BUKOHABYOI Bia-
a1 'y chepi MiclieBoro caMmoBpsilyBaHHs, MO CyTi, Ma€ MOJNITUYHUI XapakTep. € HEMOOIUHOKI
MPUKJIAIA 3aCTOCYBaHHS IMIABOKO JIEPKaBU KOHCTUTYIIHHUX CAHKIIN MO0 TONIB MiCIIEBUX
JiepXKaBHUX afMiHiCTpalliid, sKi BCTYMWIN y TMOJITHYHI KOH(IIKTH 3 OpraHaMy MicCIeBOro ca-
MoBpsiayBaHHA. [lizcTaBaMu mis 3aificHEHHS TPE3UICHTCHKOTO KOHTPOJIO HAll OpraHaMH BH-
KOHaB4YOi Bnagm € ¢akTh mopyueHs KoHCTUTYyIHii 1 3aKoHiB, HENOTPUMAaHHS MPUHIMITIB
TMOJIITUKY ITIaBU Jep KaBH, MOPYIICHHS MpaB TEPUTOpianbHUX rpoMaf i T. iH. OueBUIHO, 10
el KOHTPOJIb IOCUJIFOETHCS B yMOBaX KPU30BUX CUTYalliil TOLIO.

CpboroaHi MOkKHa rOBOPUTH MPO yKazHe MyHiuumnanbHe npaso [Ipesunenta sk Gpopmy pe-
aJtizauii woro MyHiananLHO’i MOJIITHKK y c(epi BUKOHABYOT BIIaAM. 3 MOMIAAY L€l MOJMITHKY,
NPaBOTBOPHA HisTbHICTB Ilpesnzenta cripsMoBY€ThCS Ha (bopMyBaHHﬂ

a) MPaBOBUX 3acaj] Mymuvmanwm MOJIITHKHY Ta i/1e0J1oTii BUKOHABYOT BJIaJH, 10 AKUX Ha-
JIeXKaTh, 30KpeEMa, akTH MPOo TOMIMIISHHS TisIbHOCTI OpraHiB BUKOHABUOI BIAAM 3 TIMTaHb pe-
anizarii BHyTpinHeoi mosiThky 19, mpo migroToBKy Ta migBUIIEHHS KBaNi(iKallil qepKaBHUX
ciyx0081iB ! TomO;

0) MpaBOBOr0 MEXaHi3My peatizailii KOHCTHTYIMHAX MPUHIHITIB B3a€EMOBiTHOCUH BHUKO-
HaBYOI BJAIM 3 OpraHaMH MiCLEBOTO CaMOBPSIOyBaHHs (HacamIiepen, iIeTbes IMPo Op-
ranizaniifni aktu Ilpe3unenTa, o CTOCyIOThCs peOpMyBaHHS OpraHiB BUKOHABUOI BIaIN i

* «B Opeci 6yze nopsinox», — Tak Bignosis [pem’ep-minictp Yipainu B. ITycTOBOMTEHKO HA 3aIHTAHHS
OJIECHKHX JKYPHATICTIB, AKi MOLIKaBIINCSA, TIPO 1[0 HILIOCS HA Hapafi BpaHLi 26 TpaBHs // YpsnoBuii Kyp’ep,
28 TpaBHs 1998 p. — C. 2.
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MICLIEBOrO CaMOBpsLyBaHHs 12, GyHKIIOHYBaHHS YIPABIiHCHKMX Ta KOOPAMHAL[IWHUX Opra-
uis 13 Tomo).

IIpaBoTBOpua nismmbHicTh [IpesnnenTa y chepi BUKOHABYOI BIAAH MPSIMO Ta OIOCEPEIKO-
BAHO BIUIMBAE Ha CTaH 3a0e3MEUYCHHs MiCLIeBOr0 caMoBpsiAyBaHHs. HopmaruBHi akty, 1o cTo-
CYIOTBCSl MIiCLIEBOTO CaMOBPSIIyBaHHs, 3aKPiIUIIOIOTh:

a) 3aBJaHHS i TOBHOBAaXKEHHs OpraHiB BMKOHABYOI BJAJAM Y BiIHOCHHAxX 3 OpraHamu
MICIIEBOTO CaMOBPSyBaHHs (TTOJIOXKEHHS PO MiHICTEpCTBA, iHII LEHTPaIbHI OPraHd BHKO-
HaBYOI BIAN);

0) craTtyc KOHCYJBTaTMBHO-JIOPAJUMX OPraHiB MpH TIaBi JIep)KaBH, sKi Ti€0 YW iHIIOK
MipOI0 OMIKYIOTECS] MPOOIEMaMH MiCILIEBOTO CaMOBPSIYBaHHS;

B) TPOLIE/Ly PU, TIOPSZIOK peani3aui'1' MOBHOBAKEHB Ta opraHi3auifo JiSIIBHOCTI OpraHiB BU-
KOHABYOI BJIa/ii, B TOMY YHCII y CTOCYHKaX 3 opraHamu MICLIEBOTO CaMOBPSIyBAHHS;

r) 3a0e3MeuCHHs IisTBHOCTI OpraHiB BUKOHABUOI BIAJH, MiIBUILEHHS BHKOHABYOI JHIC-
[UILTIHA Ta TOJINIIEHAs pOOOTH, B TOMY YHCIi ¥ BiTHOCHHAX 3 OpraHaMH MiCIIEBOTO CaMo-
BpSTyBaHHS.

DakTUYHO WAEThCA PO THXY, IEPMAHEHTHY aJIMiHICTPaTUBHY pedopMmy, Ky I71aBa AepiKa-
BU TPOBOAUTH ISl TOTO, 100 MOJIMIIYBATH 3arajbHi Ta crieliaibHi YMOBH (YHKLiOHYBaHHS
JepXaBH i CyCHiIbCTBA, y TOMY YMCJi i MiCLIEBOrO CaMOBPsAyBaHH:.

TakuM YWHOM, peajli3ylou CBOIO MYHILUMaJbHY MOJNITHKY Y cepi BUKOHABYOI Bamu,
I71aBa Jep)KaBu BUCTYIa€ KOHCTUTYLIHHUM rapaHTOM MiCI[EBOTO CaMOBpsiAyBaHHs. [ bOro
BiH BUKOPHUCTOBYE, BiAMOBIIHO 10 €BPOMNEHCHKUX Tpaaulid, pi3Hi (HopMu MpaBOBOro i
MOJITUYHOTO pearyBaHHs.

3. Ilpe3udenm i suwya cyoosa énada. Ixui BimHOCHHH y cdepi MicleBOro caMoBps Ly BaH-
HSl MalOTh KOHKYpeHTHUH xapakTep: sk i [Ipe3uneHT Ykpainu, Tak i cyZoBa Bilaja CTaloTh Ha
3aXUCT MPaB TEPUTOPiaAIbLHUX TPOMaJ, IXHiX OpraHiB i MOCaJOBUX 0Ci0 BiJ MocAraHb iHIIMX
OpraHiB my0JiuHOl BIaW, OPUAMYHUX i Qi3UdHKX 0ci6. OTXe, MPUHIUIKE MYHIUITATbLHOT
TIOJITHKY TIABH Jep>KaBH i CylIOBOI BIaaM 3HAYHOIO Mipolo 30iraeTscs.

SAxuo npoaHanizyBaTu 1ie HeJaBHii niﬂxia, MO’KHA TIOMITHUTH, 10 MyHilUNalbHA JOKT-
puna Ilpesunenta JI. Kpasuyka OasyBanacs Ha i1ei MOXXJIMBOCTI 0e3KOH(MIIKTHOTO PO3BUTKY
BIIHOCHH, HAMPHK/IAJ, MK OpraHaMy BUKOHABYOI BIIAJM i MICLEBOTO CaMOBPSIyBaHHs 200
perymoBaHHS KOH(IIKTIB MiXkK HUIMH MEPEBKHO TOJITHKO-aIMiHICTPATHUBHAMH CITOCOOAMH.
MysinunansHa goktpuna [Ipesuaenrta JI. Kyumu gacTkoBo 6a3yeThcs Ha Tiit camiii inei, ane
BXK€ OXOIUTIOE W CyIOBMI MeXaHi3M 3a0e3NeueHHs] MiCLeBOr0 caMoBpsiAyBaHHsA. PakTndHa
3MiHa O(imiHHOI MOKTPHHM ILIOAO POJi Cydy B 3aXHCTi MICIIEBOTO CAMOBPSIYBAHHS Mae
HACJTIZIKOM MOJIEpHi3allif0 HAsBHUX CYCHiJIBHUX BiJHOCHH, a TaKOX OOMEXY€ MOJiTHYHE U
aJMiHICTpaTUBHE CBaBILIA y il cdepi.

SAxmio npoaHaiizyBaTy nmoBHOBakeHHs [Ipe3uaenta YkpaiHu y cdepi CymoBOi BIaIu, TO
MO)KHA KOHCTaTyBaTH, IIIO0 BiH Ma€ MPaBo:

a) yrepIe MpU3HaYaTh CyIJIiB 3arajJbHUX Ta apOiTPaKHUX CYHiB CTPOKOM Ha I1’SITh POKiB
(ct. 128 Koncruryuii);

0) mpu3Hayaru wicteox cyaniB Koncrutyuifinoro Cyny Yipainu (ct. 148 Konctutywii);

B) MpU3HaYaTH Tphox WwieHiB Buoi Panu roctuuii Ykpainu (ct. 131 Koncrutyuii);

r) 3Beprarucsa 10 KoncrutyuifiHoro Cymy VkpaiHW 3 KOHCTHTYLIMHUMH TIOJAHHSAMH i
3BepHeHHAMH (cT. cT. 150, 151 Koncrutyuii) Toro.

Lli moBHOBaXkeHHs natoTh [Ipe3neHTOB] MPaBo i MOXJIMBICTE (POPMYBATH CYJJOBUH KOP-
Myc 3 ypaxyBaHHsIM BUMOT HOro MyHilunanbHoi nomituku. CyTh X BUMOT MPOCTA: 3aXHLIa-
TH MiClIeBe CaMOBPSLyBaHHS.

[Ipe3uaeHt i cynoBa Biaja, K MapTHEPU i KOHKYpPEHTH Yy CIpaBi 3axUCTy mpaB i 3a-
KOHHHUX IHTEpeciB MiCLIEBOTO CaMOBPSIYBaHHS, MalOTh, MPOTE, Pi3HI MOMXJIHMBOCTI IS pe-
amizanii cBoel pomi. Tak, sikiio [Ipe3naeHT 0coOuCcTO MOYXKe iHIIIFOBATH 3aXUCT IIUX MpaB Ta
iHTepeciB, TO cyx LBOTO POOWUTH HE MOXeE, aX MOKH OO HHOro O(ilifHO He 3BEPHYTHCS
BiJIMIOBi/IHI OpraHu.

AK cBimuWTH TpakTHKa, KOHKypeHLis Mix [Ipe3umeHToM i cygamu y crpaBi 3aXUCTy
MiCLIEBOIO CaMOBPsIIyBaHHs CIPHsIE MOCUIIEHHIO K MPE3UAEHTCHKOr0, TaK 1 CyJOBOTO 3aXHUc-
Ty caMOBpsITyBaHHs. X04a i TPAIUIAIOTHCS BUIMAIKK, KO BUXOBaHi B IyCi MaTepHANi3MY HJie-
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HU TepI/ITOpiaJ'[BHI/IX rpomaf, iXHiX opraHiB CIOAIBaIOTHCA Ha po3B’513aHH${ MEeBHUX KOH(DIIKTiB
CaMOIUTHHOM abo 3 iHimiaTHBU BEPXOBHOI BJIa/IH, Y TOMY gucni [Ipe3ugenra Tomo.

OznHak, BUCTYTaloun KOHCTUTYLIIHHUM TapaHTOM MiCIIEBOTO camospsysanms, [Ipesuaest
HEe MOXKe iHimiloBaTW CyIOBHH po3IisiA KOH(IIIKTIB, HANPHKIAA, MK OpraHaMH BHKOHABYOI
BJIaJIM # MiCIEBOrO caMOBpsyBaHHs, ocKilibkn KoHCTUTYLiS He mependavyae Takoro rnpasa
AJis IaBu fAepkasy. | ne HiTkoM 3aKOHOMIpHO AJIs KpaiHu, e i€ NpMHLMN NoAiny Biaau. To-
My LIO [JIaBa JAep)KaBU He Moxe OyTH aJBOKATOM Ti€i yM iHIIOl rinku myomaiuHoi Bnagu. Moro
3aBIaHHS TOJAITaE B TOMY, 00 IIYKATH IOJITHYHI IUISTXH BUPIMICHHS KOHQIIKTIB MK IIUMHA
rifkaMu Biaau. SIKIo BUHUKAE MOTpeda y MpaBOBOMY BHpIllIeHHi TaKUX KOH(ITIKTIB, TO 1e M-
TaHHS iHIIFOIOTh TUTBKKA CTOPOHHU KOHQIIIKTY, & BUPILIYIOTh HOTO JIMIIE CYJIOBi OpraHu.

OCKIiNlbKM OZIHE iHIIOMY He CYIIepeuHTh, TO oprauu i M0Ca/I0Bi 0cOOM MicLeBOro camo-
BpSIyBaHHS Hepml(o 3BEPTAIOTHCSA 32 3aXMCTOM CBOIX MpaB i 3aKOHHUX 1HTepe01B gk go [pe-
3UJEHTA, TaK i N0 CyAOBMX IHCTaHLii. TakiuM YMHOM, BHHMKA€ CHTyaLis, KOIM BCTaHOB-
JFOETHCSI TIEBHUIT OaaHC MK pOJUTIO TIABU JAepKaBH i CyIOBOi BIAAW MIONO 3aXHUCTy Micle-
BOTO CaMOBPSTyBaHHS.

Ockinbku [Ipe3ueHT BiAmoBifae 3a cTaH 3axKUCTy MiCIIEBOTO CAaMOBPSIyBaHHS y 3aralib-
HOZIEpP’KaBHOMY MacIITadi, BiH MOXKE OMOCEPEIKOBAHO 3a0X0UyBATH CYJIOBY BIAIy 0 3aXHUCTY
npaB i 3aKOHHUX IHTEPECiB MiCLIEBOTO CaMOBPSIIyBaHHs 4Yepe3 BiAMOBiAHY CYNOBY MOJIITHKY,
HOpPMAaTHUBHI yKka3u To1o. [010BHe, 1110 BiH i cya0Ba Bllaa MatOTh OJM3bKY MYHiLUNAIbHY A0-
KTPUHY, IO Aa€ 3MOTY IM pOOHUTH OJHY CHINIBHY CIpaBy, X0 i pi3HUMH MeTomaMu i 3acoba-
Mu. JInis Toro, mo0 MpUBEPHYTH yBary CyIiB 10 MpoOieM MPaBOBOIO 3aXKCTy MICIIEBOTO ca-
MOBpsITyBaHHS, [Ipe3ueHT BUKOPUCTOBY€E BUCTYIIN MEPE MPEACTaBHUKAMH MiCIIEBOTO CaMo-
BPSAIyBaHHS, CYAIIMH, 3yCTpiui 3 IOPUCTAMHU TOILO.

OTtxe, [Ipe3uneHT He Mae MpsAMUX 3ac00iB BILUIMBY Ha CYAOBY Biaiy IJisi TOTrO, 00 BIUIU-
BaTH Ha 1 MyHiLUNaIbHI pillleHHs. AJie BiH MOXe i TOBUHEH BUKOPUCTATH CBOI MOBHOBAXKEH-
HsI 17151 TOTO, 1100 MPHUBEPTATH yBary CyAOBOI BIAAX IO IPOOIEM 3aXUCTy MiCIIEBOTO CaMOBPSI-
ITyBaHHSI.

KoHcTuTy11isi BCTAHOBITIOE TIEBHI 0OMEXKEHHS 1110/10 BIIMBY IIABW JIEP>KaBU Ha JisUIBHICTh
CyIIOBOI Biau. 3 OmIsioy Ha 1ie, [Ipe3uieHT, ik mpaBuio, He KOMEHTYE CY/IOBi pillleHHs. AJie B
OKPEeMHUX BUMA/IKaX, KOJIH CYOBi pillleHHs] MAOTh BEJIMKE CYCIiIbHO-TIOJMITHYHE 3HAYEHHS, BiH
BCE K BBa)kKae CBOIM 0OOB’SI3KOM BUCJIOBUTH BJIACHY JyMKY.

Tak, cBOrO Yacy crpaBKHE TPOMaJChke 30yPEHHS BUKIIMKAJIO, HAPUKIIA, pilleHHs Bum-
ropoJicbKoro paiionHoro cynay KwuiBcbkoi obnacti Big 22 jumHsa 1999 p. mpo ckacyBaHHS
pimenHs KuiBcbkol Michkoi BUOOpUoi koMicii Big 1 wepBHS 1999 p. mono pe3ynbTrariB BUOOPIB
KuiBceKkoro mMickkoro rojioBu. Llum cymoBuM pimeHHsSM Oy0 BU3HAHO HE3aKOHHUM OOpaHHS
MicbKUM rojioBoro O.OMenbueHKa, 3a sKoro nporojocysaino nonan 70 % Bubopuis. Y 3B’ 3Ky
3 uuM pimeHHsaM cyay llpesugent JI.Kyuma Ha3BaB oro momnpaHHSAM BOJEBUSBJIEHHS THUCAY
BHOOPIIiB, a AesKi CyIOBi OpraHH 3BHHYBaTHB Y TOMY, IO BOHHM HAJATO BiIBHO CHPHIMAIOTH
CBOIO HE3AIEKHICTh Ta CaMOCTIHHICT 14,

VY mnouyHi peanizalii MyHinunansHoi nomituku [Ipe3uneHToBi Ykpainu HeoOXiqHO 3Bep-
HYTH CEepHO3HYy yBary Ha MmpoOJieMH B3a€MOBIJHOCHH OPraHiB MiCLIEBOrO CaMOBpPSTyBaHHS Ta
CYIOBHX OpraHiB.

Tak, Hepilko BUHUKAIOTh NPAKTUYHI MUTAHHSA PO «CIiBiCHYBaHH», HANPUKJIIA, MiChKO-
T'0 TOJIOBU Ta TOJIOBH MICIIEBOTO Cyxy i T. . OpraHu MiCIIeBOTO CAaMOBPSIAYBaHHS iHOII BBaXKa-
I0Th ce0¢ YIOBHOBXCHUMH YIPABISTH CyIOBHMHU OpraHAMHM, TOAI SIK 3aKOH iM 3a00poHse
BTPYYaTHCh Y AisUTbHICTH CY/IOBOI Blaau. B iHIIMX BUMagkaX BOHW BUMAraroTh BiJ| CyJiB Ta-
KUX DillleHb, SKi cymnepedarb YMHHOMY 3aKOHONABCTBY i T. iH. Ha 1ibOMy IpyHTi BUHHKAIOTh
KOH(ITIKTH MiXk OpraHaMH MiCLIEBOIO CaMOBPsILyBaHHs Ta Cy[J0BOO Biajor. Cripodu oprasis
MiCLIEBOI'O CaMOBPSIyBaHHS BIUIMBATH Ha Cy[IM — 3arajbHOBIOMi, 1110 OB’ A3aHO 3 TPAIULI€I0
pagsdHCHKUAX dYaciB, KOMM Cyld (AKTUYHO PO3IISNANM SK JOTOMDKHUAN KapaldbHUH Opra
palgHCBHKOI BlIaaH.

AJie Bci 1li HaIapyBaHHS HABKOJIO MPOOJEMH BiIHOCHH OpPTaHiB MiCIIEBOTO CaMOBPSIY-
BAHHS Ta CYIOBMX OpraHiB He MOBHHHI 3aKpHBAaTH COOOI0 OCHOBHE: MYHILIUMAaJIbHA MOJITHKA
[Ipe3unenTa Mae BpaxoByBaTH JaHi 0OCTaBUHHU i rapMOHI3yBaTy BiJHOCHHU LIX OpPraHiB.

TakuM unHOM, aHalli3 npaBoBUX i (hakTHUHUX BigHOCUH llpe3uneHTta it BepxoBHoi Panwy,
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ypsdy ¥ cynoBoOi BjIaau B raiy3i MiCLIEBOr0o CaMOBpsILyBaHHs Aa€ MiACTaBU CTBEPKYBATH, 1O
IiaBa JepKaBH MiATPUMY€E 30aJaHCOBaHY MYHIIUNANBHY IONITHKY IEpKaBH, sSKa Mae CBOI
iCTOpHYHI BUTOKHM, KOHIENTYyaJIbHI 3acaly Ta MeXaHi3MH peaizariii.

VY 3BepHEHHI 710 YKpaTHChKoro Hapomy 3 Haroau 11-1 piunumi HesanexxHocti Ykpainu [pe-
3UICHT YKpaiHHM 3alporoHyBaB MPOBECTH 3MiHy (OpPMHU MpaBNiHHS i MepeTH a0 mapia-
MEHTCHKO-TIPE3UAEHTCHKOI peciyOiku 13, TIpo 1e Bxke AaBHO rOBOPAThH y4eHi, MONITHKU Ta
rpoMazchki aisidi. Yu BruivHe 1 3MiHa (opMu mpaBiiHHS Ha ponb [IpesuneHta ta chopmo-
BaHi OallaHCH y BiJTHOCHHAX TiIOK Biaau y cdepi AeprkaBHOT MyHIUMATIBLHOT MOJITHKA?

O4eBHIHO, IO MEBHI 3MiHM MalOTh BiAOyTHCS. Aje 3a Oyab-ikux oOcTtaBuH [Ipe3umeHT
VYKpaiHnu 3aBXIu TOBHHEH Oy/ie BUCTYaTH KOHCTUTYIHHIM rapaHTOM MiCIIEBOTO CaMOBPSIITY-
BaHHs. 11lo0 #ioro KOHCTUTYHIHHUX MOXXJIMBOCTEH rapMOHI3yBaTH BiIHOCHHM i armpoOyBaTn
KOH(JIIKTH B CTOCYHKaX Pi3HUX TiJOK JepxaBHOI Blaau y cdepi Aep>kaBHOI MyHIIMMIATBHOT
MOJITUKH, TO TYT MOXYTb OyTH CYTTEBi MompaBKu, ockinbku BepxoBHa Paga it Kabiner
MinicTpiB VkpaiHu, 3TiJHO 3 LIMMHU 3MiHaMH, Bi3bMyTh Ha ce0e JIeBOBY YacCTKy BiAMOBiaalb-
HOCTI 3a CTaH Ta peaji3allifo JaHoi MO THKH.
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Ompumano 10.12.2002
Pesrome

B crarpe ananusupytotcs otHouenus [Ipe3uaenra YkpauHbl ¥ Ipyrux BETBEH BIACTH B KOHTEKCTE pea-
JIU3AIMU TOCYAaPCTBEHHOW MYHUIMITAIBHON ONUTHKH.

O0bocHOBBIBaeTCS BBIBOI O poiu [Ipe3umeHTa YKkpauHbl Kak rapaHTa CO3[AaHus KOHIENTYyalbHbIX OCHOB
MYHUIHNAIGHON TONUTHKY, MEXaHU3MOB €€ Peajli3alliil U yCOBEPIIEHCTBOBAHMS.
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KoHcTuTyuitHe npaBo Ta KOHCTUTYLIAHMIA npouec B YKpaiHi

O.B. CIHbKEBHY

Onena Bacuniena Cinbkesuu, acucmenm xageo-
pU  KOHCMuUmMyyitiHo2o ma aoMiHicmpamueHo2o
npasa Kuigcoko2o HayioHanvHO20 yHigepcumemy
imeni Tapaca Illeguenka

OCOBJIMBOCTI CTPYKTYPH
HOPM KOHCTUTYIIMHOI'O ITPABA YKPATHU

[ToOymoBa mpaBoBOi JepKaBH Ta IPOMaJITHCHKOTO CYCHiIbCTBA MOTPEOYIOTh, 1100 MpaBo-
NopsiIoK B YKpaiHi TPYHTYBaBCs Ha MpPUHIMINAX, nependadeHnx KoHCTUTYyIiEo it 3akoHaMU
HAIIOl Iep>KaBH, 30KpeMa Ha MPUHILHUNAX AeMOKpaTu3allii, ryMaHi3My, COLliaJIbHOI CTIpaBeasIH-
BOCTi, KOHCTUTYLIIHHOCTI, 3aKOHHOCTI.

OnHi€ro 3 OCHOBHHX 3aCajl OPraHi3allii i iATBHOCTI AEPXKABH € JOTPUMAHHS IPUHLIKITY
3aKOHHOCTI, IO Tiepen0adac BUKOHAHHS 3aKOHIB Ta iHIIMX MPABOBHX aKTiB yciMa cy0’eKTaMu
KOHCTHUTYI[ITHO-MPAaBOBHX BiTHOCHH, TOOTO MOBHOI BiAMOBITHOCTI AiSJILHOCTI A€PIKaBHUX Op-
raHiB, MOCAIOBUX OCi0, TPOMaJICHKMX OpraHizaiiii Ta OKpeMUX rpoOMaJsiH BAMOTaM 3aKOHiB.

IIpaBunbHe 3aCTOCYBaHHS 3aKOHY Iepeadadae NMpaBUIbHUKA aHaNi3 HOro HOpM, IIO Aa€
3MOTY YHUKHYTH MOMHJIKOBUX BUCHOBKIB i pitieHb. Takuii aHani3 nependavae AOCHiKeHHS 1
CKJIAZIOBUX €JIEMEHTIB, TOOTO BUBYECHHS CTPYKTYpPH TIEBHOI HOPMH.

MeTomoNmoriYHOI0 OCHOBOIO MPABHIIFHOTO aHali3y € (imoco(cbke MOHATTS CTPYKTYPH,
sIKE CITiJI 3aCTOCYBaTH, BPaxoOBYIOUH crieldiKy mpasa.

VY dinocodii MOHATTA «CTPYKTypa» O3Ha4Yae CyKyIHICTh CTiliKMX 3B’s3KiB 00’€KTa, OcC-
HOBHI XapakTepUCTUKK cuctemu !. B ropuanuniii jiteparypi cTpyKTypy MpaBOBOI HOPMH
NPUIHATO PO3YMITH SIK il BHYTpIilLlHIO OyHOBY, HAasIBHICTh B Hili HEPO3PHBHO MOB’I3aHUX OAUH
3 OJIHUM, B3a€MO3YMOBJIEHUX CKJIaJIOBUX YacTHH (€J€MEHTIB) 2.

HopmaMm KOHCTHTYWifHOTO MpaBa MpHUTaMaHHI PUCH, CIUTBHI Ui BCIX MPABOBUX HOPM
NpaBoBOi cHUCTeMHM YKpaiHu. BomHowac 11i mpaBoBi HOPMH MarOTh HH3KY OCOOJIMBOCTE.
OJHi€10 3 HUX 1 € CBOEPIIHICTh CTPYKTYPH.

Came ix aHaji3 Jae HAWIOBHIIIEe BHPAKEHHS XapaKTepHUX PHUC HOPMH SIK peryssropa
CYCHiJIbHUX BiJHOCHH.

3a 3aralbHUM MOpaBUJIOM, OyAb-fiKa MpaBOBa HOPMA, Y TOMY YHUCIi i HOpMa KOHCTH-
TyUiftHOTO TipaBa YKpaiHu, CKIaJaeThes 3 TPHOX €JIeMEHTIB: TilTOTe3H, QUCIIO3HIIT Ta CAaHKIIii.
OnHak y MpaBoBiid JiTepaTypi HEMae €IHOCTI MOMISAAIB IIONO CTPYKTYPH MPABOBOT HOPMH.
OpHi BUeHI € MPUOIYHUKAMHU TPAAULIHHOT TPUWICHHOT MOOYIOBH IOPUINYHOT HOPMH, iHIII —
OOIpyHTOBYIOTh JYMKY TMpO JBOEJIEMEHTHY MpaBoBy HOpMY. He BCTymarouu B JUCKYCitO Tpo
CTPYKTYpYy IOPUAMYHOI HOPMH B LIJIOMY, PO3IITHEMO OCOOIMBOCTI OyJJOBM KOHCTUTYILiHHO-
MPAaBOBUX HOPM.

OJHUM 3 eJIeMEHTIB KOHCTUTYI[ifHO-IPaBOBOT HOPMH, KM YBa)KalOTh 11 SPOM, € TUCTIO-
3MIIisS — 16 BUKJIJ] TpaBWia MOBEiHKA YYaCHUKIB MPaBOBIAHOCHH ab0 MEBHOTO MPaBOBOTO
cTaHoBUIIA. [HOMI AMCTIO3WIIIS BKA3y€ BUKOHABIISAM, IO CJiJi poOuTH abo He poOUTH, SIK CIia
JSITH 32 TIEBHOT CUTYaIlii.

HacTtynHuii eneMeHT — rimotes3a, TOOTO Taka YyaCTHHA MPaBOBOi HOPMH, B SKil 3a3Haya-
I0ThCS 3araiibHi 200 KOHKPEeTHi 00CTaBUHU YU YMOBH, 32 AKHX ):[ie Taka HOpMa.

TpeTboto CTPYKTYPHOKO YaCTHHOIO € CAaHKIis, Ky TPajMUiifiHO PO3yMilOTh SIK MPaBOBi
HACTIIKH, 1[0 HACTAIOTH 33 MOPYIICHHs a0 HeAoTpuMaHHs Hopmu. Haifuacrime B caHKmisx
BCTAHOBITIOIOTH 3arajibHi MPUHIMITN KOHCTUTYLiTHO-IPaBOBOI BiAmoBinansHOCTI. BTiM meski
aBTOPU CAHKIIi€I0 BBAXKAIOTh 3aox0qy3aani abo KapaJybHi 3axoau (MO3UTHBHI a00 HeraTHBHI
HACITi/IKK), AKi HACTAIOTH Y pasi J0TPUMaHHs a00, HABINAKH, IOPYLICHHS NPABKIIA, BU3HAYCHO-
ro B JUCMO3MILIT HOpMH 3. Ha Haiuy mayMmKy, OCKiJIbKH TEPMiH «CaHKLis» (J1aT. — «sanctio»)
03HaYae «CyBopa yxBasia» 4, BUTIyMauyrouH 1€ TIOHSTTS, CJIijl BIIMOBUTHCS Bijl MO3UTHBHUX
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XapaKTEPUCTUK 1 TOBOPUTH JIMLIE MPO 3axoau IuTpadHoro, kapajbHoro xapakrtepy. CyTb
CaHKIIi1 y MpaBi, 30KpeMa i KOHCTHTYIIHHOT CaHKILiT, 3BOAUTHLCS J10 TT030aBIEeHHs MEBHUX OJIar,
MOKJIaZICHHsI 0COOJIMBUX O0OB'A3KiB, OCY/DKEHHS AistnbHOCTI. Lle cTocyeThes (iznuHOi ocodw,
Jep>KaBHOTO OpraHy, OpraHy MiCLIEBOIO CAMOBPSTyBaHHS, T0CAJ0BOI 0COOH TOIIIO.

AHatiz HOpM KOHCTHUTYLifHOTO MpaBa YKpaiHM MOKa3ye, 10 XapaKTepPHUM IS HUX € He-
OJTHAKOBE TIO€IHAHHS HAa3BaHUX BUILE eleMeHTiB. Ha «OBHY» KOHCTUTYLiiHY HOPMY MOXHA
HaTpalnuTyu HedacTo. BibIIicTh KOHCTUTYUIHHUX HOPM HE MalOTh YiTKO BHPAKEHUX elle-
MEHTIB, IPUTAMaHHWX 3a3BHYall MPaBOBiii HOPMi, — OMHUM OpaKye CaHKIIi, iHITUM — TirmoTe-
3W, & TPETi MAIOTh JIUIIIE TUCTIO3UILIIO.

BBakaemo 11e 11iJIKOM 3aKOHOMipHHUM, aJ[)Ke KOHCTHTYIIHO-TTPAaBOBI HOPMHU HE CTaBIISATh
co0i 3a METy OCTAaTOYHO BPEryJIbOBYBaTu Bci MpaBoBigHOCWHM. KoHcTuTyuis Ykpainu, sik
BiJIOMO, BCTAHOBIIIOE 3aCaIHUi MPUHLUIHU i HOPMH, BPEryJIbOBYIOUH BiJHOCHHH B 3arajbHoO-
My BUTIJISIAI, @ TX JeTaizalis — e 3aBJaHHs iHIINX rajxy3ei npasa.

OTxe, MU BB2)KaEMO, 1[0 HEMPABUIILHO aHAi3yBaTW HOPMU KOHCTHTYLIHHOTO mpaBa Y-
paiHu JHIIe 3 OISy TPHEJIEMEHTHOI CTPYKTYpH. [Ji1 HOpM-TIpUHIIMITIB, AeKIapallii, mpu-
TaMaHHUX Lid rajysi mpaBa, He € XapaKTEPHHUM IIOAIT HOPMH Ha TilOTe3y, IUCHO3HULII0 Ta
caHkito. [x aHami3 morpedye iHIIOrO MiXOMY, CYTh SKOTO MONATAE B TOMY, [0 HOPMHU KOHCTH-
TyLilfHOTO MpaBa 3abe3neueHi BUCOKUM aBTOPUTETOM i 3MiCTOM BJIACHUX HOPM, ajKe BOHU
caMi € HaliBUIIOO IOPUINYHOIO CHUJIOIO YKpa'l'HH 3mictoM 11 Koncrutyuii. Kpim Toro, 3arasb-
HOBiZIOMO, IO KOHCTI/ITyI_IlI/IHl HOPMH pean1303y}0TLc51 JIBOMa MIIIXaMu: 0e3MocepeHb0 B
KOHCTUTYLIIIfHOMY IpaBi a0 3 JOIIOMOTOI0 HOPM iHIINX Tajy3eil mpasa.

Bapro Haronocury, 1mo 0inpIna yacTiHa KOHCTUTYLITHO-TTPaBOBUX HOPM MOOyIOBaHa JIH-
1Ie 3 OJJHOTO eJieMeHTa — TUCMo3ullii. TakuM, MpukIazoM MokHa BBaxkatu cT. 3 KoHctutyuii
VYkpaiHu, sika BU3Ha4ae, IO JIOANHA, ii XKUTTS i 310pOB’s, YECTb 1 TiHICTb, HEIOTOPKAHHICTb
i Ge3nexa BU3HAIOTHCS B YKpaiHi HAWBUINOK COMIATBHOIO MiHHICTIO O,

Sk Ha nokas nouuieMocs Ha KoHctutyiiro Ykpainu: ii ¢T. 1 BCTaHOBIIOE, 10 YKpaiHa €
CYBEpeHHa i1 He3alle)KHa, IEMOKpaTHyHa, ColliajibHa, TPaBoBa JIepKaBa, CT. 7 BU3HAE i rapaH-
Ty€ MiclleBe caMOBpsAyBaHHS B YKpaiHi, cT. 21 mporosoinye, mo BCi JIOOU € BITbHUMHU i
PiBHUMH y CBOili TiJTHOCTI Ta mpaBax, Mpasa i CBOOOAN JNIOANHM € HEBiIUy>KyBaHHMU i Hero-
pyuHuMHU. Lli cTaTTi KOHCTaTYI0Th, ajle B HUX HEMa€e YMOB BUKOHAHHS HOPMH, He nependa4eHo
HACIIOKIB 3a ii HeHale)kHe BHKOHAHHA a00 3a HEeBHKOHaHHSA. Haromocumo, 1mo # mi, i
OIMBIIICTh IHIMMX KOHCTUTYLiHHO-MPABOBMX HOPM MAalOTh CBOEPiIHI MUCTO3HMIIIT — BOHH He
MICTATh YiTKUX BKa3iBOK Ha MpaBa Ta 000B’SI3KW YYaCHHKIB NPABOBiAHOCHH, a KOJIM TaKi BKa-
31BKH €, TO 1€ CKOpillle BUHATOK, aHXk mpaBuio. Taka crienr(ika NOSCHIOETHCS HOBUM OIS~
JIOM Ha HOpMY KOHCTHUTYLIHHOTO mpaBa YKpaiHH, a came, po3yMiHHS ii He JIIe SK MpaBuia
MOBEJIiHKY, a i IEBHOTO MPAaBOBOTO CTaHY, AisNILHOCTI OpraHy Aep)KaBHOI BJIaAH, TOLIO.

BBaxkaemo, 110 HeMae MOTpedH BU3HAYMTH TIiMOTE3M i caHKUii B 0aratboX iHIIMX HOpMax
KOHCTHUTYIiiiHOTO TIpaBa Ykpainu. ['imoTe3y # caHkIlito MU O i OUTBIIOCTI HOPM BilHECTH
10 (haKkyabTaTUBHHX, TOJATKOBHX €JIEMEHTIB, & OCHOBHOIO YacTHHOMO, 0e3 sKOi, crpaBli, He
MOXKHa TOBOPHUTH PO HASBHICTH MPABOBOI HOPMH, BBAXKAEMO JMCIIO3MII0. binbie Toro, Ha-
SIBHICTh MEBHUX EJIEMEHTIB KOHCTHTYLiHHO-IPAaBOBOI HOPMH 3aJ€XKHTh Bill CIIPSIMOBAHOCTI
HOPMH, BiJ] TUX LiJIeH, IKNX 3aKOHO/IaBEllb HAMAra€ThCs IOCATTH, BCTAHOBIIOIOUY Ty YU iHIIY
HOPMY.

Buxozsau 3 Toro, mo 6arato KOHCTUTYUiHHUX HOPM € HOpMaMHU-LiISIMA, HOPMaMHU-IIPO-
rpaMamu, HOpMaMHU-AeKIapalisMi, HeMae NoTpeOu BUOYIOBYBaTH B TaKMX HOpPMax yci Tpu
JaHKH. 3BUYaiHO, Y KOHCTUTYIITHOMY TIpaBi YKpaiHu € HOpMH, sSIKi MOJKHA Ha3BaTH HOPMaMH
MO3UTHUBHOTO PEryJitoBaHHs. BOHU BCTaHOBIIOIOTH MPABOBi CTaHU, MTpaBa Ta 000B’I3KU, TOOTO
MOXJIUBICTh 200 HEOOXiIHICTh MEBHOT [, @ TAKOXK MPABOOXOPOHHI HOPMHU, 1110 320€3MeuyoTh
JIit0 HIIUX HOPM i BCTAHOBJIIOIOTH BiJIMOBIAAJIBHICTD 3a X TOPYIIEHHS.

VY 3B’3Ky 3i CKa3zaHHM BHIIE, BaXXKo morogutucs 3 gymkoto A.C. Ilironmkina mpo Te, mo
rimoTe3a € HeBiJl’ EMHOIO YaCTHHOIO Oy/Ib-sKOi PAaBOBOT HOPMH, 1110 O3 BKa3iBKHM Ha YMOBH, Ha
IOpUINYHI (aKTH, 3a SKUX HOpMa Jii€, BOHA BTpavyae Oy[b-siKe NMpaKTHYHE 3HAYEeHHs, 0 B3a-
raji HeMOXJIMBO YSBUTH c00i MPaBWIIO TMOBEAIHKH, B SKOMY HE BKa3aHO, 3a SIKUX 00CTaBHH y
NIEBHOT 0COOM BUHMKAIOTH TIEBHI TIPaBa, a B iHIIOT 000K — 0608’ a3kM ¢, OfHaK MU BBAXKAEMO,
110 He ciif 3a0yBaTi Mpo 0COONUBUHN 3MICT KOHCTUTYLIHHO-MIPABOBUX HOPM, SIKi HE BCTaHOB-
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JIFOIOTH MPaBJI MOBEAIHKY B TPAAULIiHOMY PO3yMiHHI, @ MAIOTh NisIbHICTHU (BnagHuii) abo
CTaTyCHHI YM iHCTUTYLIOHABHHN XapakTep.

BonHouac € i Taki KOHCTUTYLiHHO-TIPABOBi HOPMH, SIKi MAOTh CKJIAJIOBi YaCTUHU — JHC-
no3uiito # rinore3y. B Takomy pasi rimoreza BCcTaHOBIMOE cdepy Aii (a0o Hemil) qucmo3utii.
Bona HaueOTO 00CIIyroBy€e 3aCTOCYBAHHS IHMCIO3MIIT, BU3HA4Yae yMOBH, Mexi 11 aii 7. Tak,
cT. 47 3akoHy VYkpainu «lIpo BuGOpu HapomHUX AeMyTaTiB YKpaiHW» BU3HAYAE MiJCTAaBU
BiZIMOBU B peecTparii kanauaarta (KaHAugaTiB) y aenyrtard. Tak, 3rigHo 3 yacTuHOW 1 miel
cTarTi, BUOOpYa KOMiCist MOJKe BiIMOBUTH B peecTpallil kKananaara (KaHIUIaTiB) y JeMyTaTH B
pasi: 1) mopyleHHs BCTAHOBJICHOTO MOPSIKY BUCYBaHHs KaHAMIaTa (KaHAWIATIB) y JemyTa-
TH; 2) SKIO HEMAE Bi/IMOBiTHUX JOKYMEHTIB 200 BOHM HEHAJIS)KHO OOPMIICHI, Ta Ha MiJCcTaBi
iHmmx ymoB. O4eBHIHO, IO BiJl 3aKOHHOCTi peecTpallii KaHIUAATIB y JenmyTaTH 3aJyiexaTu-
MYTb 1 pe3yabTaTi HapoAHOro BoJjieBUsBIeHHS. ToMmy BHOOpUi Komicii n0aroTh, abu KaHaKMIA-
TaMH B JICIyTaTH OyJIM 3apEECTPOBaHi JiMIe Ti 0coOu, sIKi CIIpaB/li MarOTh Ha 11e TpaBo. Takum
9rHOM, CT. 47 3akoHy YKpaiHU MICTHUTh JHCIO3HUILO, 3TiTHO 3 KOO BHOOpUYA KOMICis MOXe
BiIMOBHTH B peecTpallii KaHIUAATIB y ey TaTH, a TAKOXK TiMoTe3y, y AKil BKa3ye meperyMo-
BH, SIKi IOBUHHI BUKOHATH KaHAWUIATH JJIs TAKOI peecTpallii.

XapakTepHOIO 0COONMHMBICTIO KOHCTUTYLIHHO-TIPABOBOI HOPMHU € Te€, IO B Hilf 4aCTO HEMae
cankuii. Ta ue He o03Hauae, 110 ep)KaBa He pearye Ha mopyiueHHs Takux HopMm. Dopwmu it 3a-
cobu peakuii MOXXyTb OyTH pi3HOMAHITHUMH: IOPUAWYHA BiANOBiAaNbHICTb, CKaCyBaHHS YU
NPU3YTIMHEHHS [il HE3AKOHHOTO aKTa TOIIO 8.

BTiM € HeOararo KOHCTUTYLIHHO-TIPABOBUX HOPM, Y SIKHX BUITUCAHI BCi TPU CKJIAJIOBI ene-
MeHTH HOpMH. Tak, 3rijHo 3i cT. 79 KoHctutyuii Ykpaiau, micyis BuOOpiB oOpaHi HapoHi ne-
myTaTtu YKpaiHU MOBHHHI CKiafaty nepen BepxosHoro Panoro Ykpaiuu mpucsry Ha BipHICTB
HapoaoBi YkpaiHu, a BiMOBa MEBHOTO AEMyTaTa CKIACTH MPUCATY Ma€ HACJIKOM BTpary Je-
nyTarcbkoro Mangara. O4eBUIHO, 1O Y Wil CTATTi € CaHKLs, sSka BKa3aHa 0e3MocepeaHbo B
KOHCTUTYLIfHOMY IpaBi, a caMe — Mo30aBleHHs] 0COOM ey TarchKoro MaHaara. [Hmmii mpu-
knan. Crarrsa 85 3akoHy Ykpainu «[Ipo BUOOpH HapoaHUX JEMyTaTiB» BCTAHOBIIOE, 1110 OCO-
Oy MPUTATYIOTh 10 KPUMiHAJIBHOI, aMiHiCTpaTHBHOT 200 iHIIOT BiIMOBiIABHOCTI B TIOPSIIIKY,
BCTaHOBJICHOMY 3aKOHOM, SIKIIIO BOHA: 1) MepetiKo/Kae MUIIXOM HACHIILCTBA, OOMaHy, IOrpo3,
MiAKYIy Y iHIIMM COCOOOM BiJIbHOMY 3[IiIHCHEHHIO IPOMaJsTHUHOM YKpaiHu mpaBa oOupaTu
it OyTu 00paHuUM; 2) BUKOPUCTOBYE CBOE MOCAA0BE a00 Cly>KOOBE CTAHOBHUIIIE 3 METOIO OyTH
00paHuM JIeIyTaTtoM; 3) TOIIUPIOE SBHO HEMPaBIUBi BiIOMOCTI MPO KaHAWAATIB y JEMyTaTh
a0o 37ilicHIOE iHMI 1ii, 0 MPUHWKYIOTh YeCTh i TiHICTh KAHAWIATIB Y JeMmyTaTH, Tomo. Sk
0a4uMo, 1151 CTATTS MICTUTh KOHCTUTYIIHHY CAHKIIIO 3 BiCHJIBHMM XapaKTepoM — MPaBOBi
HACJIiJIKH, sIKi HACTAIOTh Y pa3i BANHEHHS MPaBONOPYIIEHb y cepi 3aKOHOAABCTRA PO BHOO-
PU HApOAHUX JieMyTaTiB Ykpainu, nependaueHi KpuminansHum kozpexcom Ykpainu, Kogexcom
VYkpaiHu npo agMiHicTpaTUBHI mpaBonopyieHHs, LlusinsHuM xonexkcom YPCP.

Tomy He MoxxHa morogutucs 3 mo3umiero H.I1. TomamieBcbkoro, 3a sSIKOKO BHXOIUTH, IO,
«BCyTIEped TpaIHLiiHOMY BUCHHIO, HE iCHY€ TaKMX HOPM MpaBa, SKi CKIANAIOTBCSA 3 TPHOX
eneMeHTIBy . YueHuil BBakae, IO NMPABUIILHUN aHAli3 HOPMM HE3MIHHO BUSBJISAE B CKIami
KOKHOT HOPMH TiJIBKH TiMOTe3y 1 AMCIIO3UIIII0 (UM TUCTIO3ULII0 i caHKIito). Sk Oyyno nmokasza-
HO BHIIE, € HOPMHU, SIKi MIiCTATh TiJIbKM JBa €JeMEHTH. | SKIIOo MeBHI HOPMH, HAMPHUKIAI,
3adikcoBani y ct. 79, 111 Konctutyuii Ykpainu, Bce ) Takyd MiCTATh CaHKLiIO, TO HEMOXIIU-
BO TaK KaTeTOPUYHO BiIMOBIISATHCS BiZl TPHUICHHOI CTPYKTYPH HOPMH.

Hyxe 4acTo B KOHCTUTYLIHHO-IIPAaBOBAX HOpPMaX MiCTHTHCS BiICHJIKA 10 HOPM YHHHOTO
3aKOHOIABCTBA, B IKUX CTAHOBJIICHO CAHKIIi{ 32 HEBUKOHAHHS THX UM iHIINX MPUIHCIB KOHCTH-
TYLi{HO-ITpaBOBUX HOPM. IHOAI mependavyaeTbesi MPUUHATTS OKPEMOTO 3aKOHY, 110 BCTAHOB-
JIIO€ BiJMOBiJAJIbHICTh 32 HEBUKOHAHHS KOHCTUTYL[iHUX HOPM.

3 BUKIIA[ICHOTO BHILE MOXHA 3pOOMTH BHCHOBOK, IO YaCTHHA KOHCTHTYLiHHO-PABOBHX
HOPM, cnpaB;:u Mae CTPYKTYpY, sIKa BiJIIOBia€ KIAaCHIHOMY YABIICHHIO IOPHCTIB TIPO TIPABOBY
HOPMY, i MICTHTB y cOOi TpH €JIeMEHTH: TiloTe3y, TUCIO3MILiI0, CaHKIit0. BomgHouac y B KOH-
CTUTYIIHOMY TpaBi YKpaiHu € 6arato HOpM, 110 BiPi3HSAIOTHCS 32 CBOEI CTPYKTYPOIO Bij
KJIAaCMYHOTO YSBJICHHS, Ta 116 HE BIUIMBAE HA TIPABOBOUI CTATYC TAKUX HOPM.

Takum unHOM, 3aBAsSKHU crieludili MpeaMeTa KOHCTUTYLiIITHO-IIPAaBOBOIO PEryrOBaHHS, y
CUCTEMi KOHCTHUTYLIMHOTr0 MpaBa 3HauHO OiNblie HOPM, fAKi € crieln(iYHUMHU 3a CBOEIO CTPYK-
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TYpOIO, 110 A€ 3MOT'Y BUOKPEMHUTH KOHCTUTYLiiHe MpaBo YKpaiHU B CaMOCTilHY, MPOBiIHY
rajgy3b HalliOHAJBHOTO TpaBa.

1 Qunocogpckuil FHUMKIIONEANIEeCKUi croBapb. — M., 1989. — C. 629.

2 O6wan Teopwus npasa: YueOHuK s ropua. By30B / 0. A.lmutpues, U.®.Kazemun, B.B.J1a3apes u 1p.;
A.C.Iluronkus(pen.); MOCKOBCKHI MH-T SKOHOMHKH, MMOJUTUKU M MpaBa. — 2 u3[., nepepad. u gomn. — M.,
1996. — C. 152.; Jlenucoe A H. Teopus rocynapcrsa u npasa. — M., 1948. — C. 401-403.

3T eopus TipaBa W rocygapcTea: YueOHuUK ais ropun. By3os / B.C. Adanacees, A.I. bparko, B.H. ByTsI-
nuH U ap., B.B. Jlazapes (pen.), — M., 1996. — C. 128

4 FOpuouueckuii suuaKoneauIeckuii cosaps. — M., 1987. — C. 416.

5 Koncmumyyis Yxpainn, npritasta Ha m'stiit cecii Bepxosroi Paan Vpaiuu 28 uepsns 1996 poxky.

6 Jlyuun B.O. KOHCTHTYLHOHHBIE HOPMbI 1 TIPABOOTHOIIEHHs: YueGHoe mocobue. — M., 1997. — C. 56.

7 Mueonxun A.C. HOpMbI COBETCKOTO COLMAMCTHYECKOTO MpaBa M UX CTpyKTypa. — M., 1960. — C. 170.

8 Maxozon C.0., L{éemros B.B. PajsHcbke nepxkaBHe TpaBo (Kypc nekuiit). Bum.1. — K., 1966.

9 Tomawesckuii H.II. O cTpyKType MpaBoBoii HOPMBI H KiacCHpUKALHK ed sneMeHToB // Bonpocsl 06-
uieil Teopun coerckoro npasa. — M., 1960. — C. 203.

Ompumano 4.02.2002
Pe3rome

B HaumoHanbHOM npaBe YKpauHbl CyLIECTBYET HEMAlo HOPM, OTJIMYAIOIIUXCS MO CBOEH CTPYKType OT
KJIACCHYECKOM MPaBOBOM HOPMBI, UMEIOIIEH TpEXUIeHHOe cTpoeHne. KOHCTUTYyIMOHHOe TpaBo YKpauHBI OT-
JU4aeTcs OT APYTUX oTpacieil mpaBa TeM, 4TO B €r0 CHCTeMe yeNbHbINH BeC 0COOEHHBIX MO CBOEH CTPYKType
HODPM, B CHITy CIIeLM(HKHN ero mpeaMeTa, ropasao BhIlIe, YeM B JAPYTHX OTpacisx mpasa. Jis OoibpInHCTBa
KOHCTHTYLIMOHHO-IIPABOBBIX HOPM XapaKTepHO HaJW4ue JINIIb JUCHO3UInK. B nx cocraBe rumoTessl BCTpe-
YaloTCs PeXe, CAaHKIHU TaKXKe UMEIOT CBOIO CHEeU(UKYy.
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T.0. AUTAY

Tapac Onezoeuu Jliouu, cnmyoenm mazicmpamy-
pu Kuiscvroeo yHieepcumemy npaea

YAOCKOHAJIEHHSA HOPMOITPOEKTYBAHHSA AK OCHOBA
CTABLJIBHOCTI 3AKOHOJABCTBA HE3AJIEKHOI YKPATHH

3 yacy BUHMKHEHHS TIEPIIUX IepXKaB Ha 3eMITi OYNHAETHCS BiJTIK HOBOTO €TaIy PO3BUT-
Ky cycninLCTBa HOBO1 (popmH HOTO opraHi3aui'1' 3’sBnseTbes noiTuyHa Gopma opraHi3aui'1'
cycmanTBa SK MEBHUM YMHOM OpraHi3oBaHa CUCTEMa, JUIs SKOT XapaKTepHa JIMHaMiKa po3-
BUTKY Ta BIJHOCHA BHYTPILIHs CTA0LIbHICTS. Pa3oM i3 epikaBOiO BHHUKAE i npago, IO He Jiu-
11e 3a0e3reuye BHy TPIIIHIO OpraHi3allito Iep>KaBH, BU3HAYa€ KOMIIETEHIIifO 11 OpraHiB Ta 3MicT
IXHBOI AiSITBHOCTI, a # cTae 3aco00M JepKaBHOTO BILIMBY Ha CYCIHIJILCTBO, 3a0e3Medyroun
fioro crabinpHICTh Ta Oe3neky. [1paBo sk CyKyMmHICTh 3aralbHO000B’ I3KOBHUX Ta (popMaibHO-
BU3HAUEHUX TPaBUJI MOBEiHKY JIIOACH € TUHAMIYHOI KaTeropiero, M0 MOCTiHHO BIOCKOHA-
JIIOETHCSI, Ha0yBae pUC CHUCTEMHOCTI, OOIPYHTOBAHOCTi, Ma€ MEBHUH piBeHb €(PEKTUBHOCTI.
BeszanepeuHoro € BUMOra BilMOBIAHOCTI PiBHS PO3BUTKY MpaBa PiBHIO PO3BUTKY CYCHiJIbHUX
BimHOCHH. Came 11e i € 3armopykor0 e(PeKTUBHOTO PETyJIOBaHHS CYCIUIbHUX BiIHOCWH. MeTa
3aKOHY — He JIMIIe HaJaHHs iHopMmallii, a it 6e3nocepenHe KepyBaHHS MOBEIIHKOK TPOMaJIsH.
Le#t pesynbTar A0CATAETHCS 3aBISKH BiNOBITHO MOOYIOBAHOMY TEKCTOBi, Ji¢ SCHO Bino0-
pa’keHi OCHOBHI iei, a JOriyHO po3MillleHi HOPMH Ta MONOXKEHHS iepapXivyHO MOB’s3aHi MiX
coboro.

OTxe, mpaBoMipHO 3p0OUTH BUCHOBOK NPO Te, L0 HAsBHICTh Y AePKaBU YiTKOro, 0OrpyH-
TOBAHOTO, SIKiCHOTO 3aKOHOABCTBA € HACHIIKOM BEJHUYE3HOI MiATOTOBYOI pOOOTH 3 BUBYCHHS
npoOIeMH, MiATOTOBKH MPOEKTY HOPMATUBHO-TIPABOBOT'O aKTa Ta MOJAHHS HOT0 0 epKaBHO-
rO OpraHy 3 METOIO0 MPUWHATTS Ta HAAAHHS HoMy ropuauuHoi cunu. Came 1iei mpoiec Ha3u-
BAETHCS HOPMOIIPOEKTYBaHHSIM.

Hopmonpoexmysannsa — ue cnienudivHa AisabHICTh KOMIETEHTHUX OPraHiB, 1[0 MOJISTae B
aHaJizi, po3pobui Ta 00roBOpeHHI MPOEKTIB MPABOBUX HOPM, SIKa CIIPSIMOBaHA HA 3MiHY, PUH-
HSTTS 94 TPUIHHEHHS TPABOBOTO MPHUIIHCY.

HopmompoekTyBaHHS K IOpHIMYHA KaTeropis € 6araroacreKTHUM TOHSATTSM, [UIS SIKOTO
XapakTepHi pUCH TUHAMIKM Ta PO3BUTKY. Lle 3yMOBII€HO MpoIiecoM yCKIIaIHEHHS CyCITiIBHAX
BiTHOCHH. SIKIIIO TOCIi/PKyBaTh HOPMOIIPOEKTYBaHHS SIK OJIMH i3 BUJIB JisNIbHOCTI JIEpyKaBH,
TO il MOXHa CXapakTepu3yBaTH SK CTaJlil0 MPaBOTBOPYOCTi, LIO BUSBIAETbCA B TaKUX 11
eTanax:

1. BusBnenus l'[OTpe6I/I Yy TIPaBOBOMY peryJIOBaHH] Cycr[lJ'IBHI/IX BiJTHOCHH IUIIXOM y3a-
rajilbHeHHs TPOMAJIChKOT JIyMKH; TIPOBEJICHHS Hapal i KoHCyJBTAMiH i3 (baXlBLIF[MI/I Ta T0CcaIo0-
BAMH 0c00aMu OpraHiB JIepKaBHOI BIaIl Ta MiCIIEBOTO CaMOBPSTyBaHHS BCiX PiBHIB.

Lle#t eTan € HalOIMbII BXXJIMBUM i 03HAYAE TIOYATOK HOPMOIIPOEKTYBaHHs. Bin Hboro 3a-
JIEXUTH €(DEeKTUBHICTh MONANBIIOT pOOOTH HAJl CTBOPEHHSIM MPOEKTY HOPMATHUBHO-TPABOBOTO
aKTa, OCKiJIbKM HEOOXiHO yCBIIOMUTH HAsABHICTh 00’ €KTUBHOI MPaBOBOT MPOOAEMH, 1110 CIIPH-
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4nHs€ KOHPIIKT a00 XHOU MPABOBOrO PEryMOBAHHS CyCHiTBHIX BiIHOCUH Ta 3’ACYBaTH iXHil
3MicT. UiTKicTh Ta OTIePATHBHICTh BUSABICHHS NPOTAlIH Y TIPABOBIii CHCTEMi Ha LEOMY eTari €
HiATPYHTSIM TOCKOHAJIOCTi BCHOTO IMPOIECY MPaBOTBOPYOCTi. BusBieHHs moTped y mpaBoBo-
My peryJroBaHHI CyCHiJIbHUX BiTHOCHH Ma€ Ha MeETi:

— 3a0e3neyeHHs] TPOMaZChKOr0 OMMTYBAaHHS BiJMOBiAHO 10 MPOMOPLiH BiKOBOTO, MpO-
¢eciitHoro, MOMITUYHOIO Ta COLIAILHOTO XapaKTepy HACEJCHHS;

— 3anrydeHHs (axiBLiB chepy MpaBOBOro peryarOBaHHs 10 MPOLEAYPU HOPMOIPOEKTYBaH-
S,

— BUCBITJIEHHS BCiX 00CTaBUH po3poOKH MPOEKTY HOPMH TpaBa vepe3 3MI;

— BpaxXyBaHHS BUMOT Ta MPOTO3MLiH iHIINX JAepKaBHUX yCTaHOB;

— TIPOBEJICHHSI COLIOJIOTIYHUX JIOCIIIKeHb TPOMAJICHKOT TyMKH HIO/IO MPeIMeTa MPaBOBO-
rO peryJoBaHHs, TUHAMIKH 11 3MiHM Ta yMOB, SIKi BILTUBAIOTh HA ii HOpMyBaHHS;

— 3’siICyBaHHsl TeHAEHLIT PO3BUTKY 00’€KTa MPaBOBOIO PEryJtOBaHHs BCepeANHi KpaiHU Ta
BUSIBJICHHS e(EKTUBHUX BaXKeJliB BIUIMBY Ha el 00’€KT BiAMOBiAHO A0 iHTepeciB
CYCIHINTbCTBA, IepyKaBU Ta TPOMAJISH.

2. BusBneHHs 00’ €KTMBHUX YMOB HOPMH IpaBa, 3MiHU YUHHOT 200 MpUIMHEHHS 11 [iT asist
(hopMyBaHHS HOBOTO 3MiCTYy.

Ls cragis BimoOpaxae i MicTUTh y co0i OOHY 3 HEOOXiTHMX BHUMOT PEryJHOBaHHS
CyCHiJ‘ILHI/IX Bi}:[Hoan — B3a€EMO3AJIEKHICTh EKOHOMIYHHX, MOJITHYHHUX, COL[iaJ'[BHI/IX i mpaBo-
BHX METOJIB i 3aC00iB YTOPSIKYBaHHs! BiJIHOCHH Mixk cy6’ektamu. O0’€KTUBHI yMOBH — I1e 00-
CTaBHHM, 3a AKUX YHHHI HpaBOBl HOPMH HE MOXYTb y OBHOMY 00cs13i 3a0€3MeYnTH peryIro-
BaHHA CYCIJIFHUX BiZIHOCHH BiIMOBITHO 10 PiBHA IXHHOTO PO3BUTKY Ta BPaXOBYBATH BUMOTH
vacy. Eramn BusiBneHHs 00’ €KTMBHUX YMOB PO3pOOKH IMPaBOBOT HOPMH € POLIEAYPOIO, IKa PO3-
A€ MaiiOyTHIO PaBOBY HOPMY B KOHTEKCTi Cy4acHHMX BiJHOCHH MiX cy0’ekTamu i Mofe-
JIFO€ piBEHb Ta AKiCTh BIUTUBY L€l MpaBOBOT HOPMU HA IHTEPECH CyCHIILCTBA, IeP>KaBHU Ta rpo-
MaJsTH.

Jlns wiel cranii xapakTepHi:

— HEOOXiZHICTh 3’sCYyBaHHS CTaHy PO3BUTKY CYCITIJIbHUX BiJJHOCHH Ta OOCSTIB BIUIMBY Ha
HUX €KOHOMiYHUX, TOJITUYHHX, COI[IaJIbHUX i MPABOBUX BAKEIB;

— YCBiIOMJIEHHSI MOTHUBIB i METH MPABOTBOPUYOIO OPraHy, 10 MPOEKTY€E MPaBOBY HOPMY Ta
3MicT Mail0yTHBOT MPaBOBOT HOPMHU;

— MOJZEJFOBAHHS PiBHS BIIOPSAKOBAHOCTI CYCHIIBHUX BiJHOCHH ITiCJIS HaJaHHS MPaBOBiid
HOPMi FOPUIMYHOT CHJIM Ta HaJIe:)KHOT e()eKTUBHOCTI;

— IPUHHATTS leIeHHSI mpo Hl,[(FOTOBKy MPOEKTY HOPMAaTHBHO-TIPABOBOTO aKTYy.

3. BpaxyBaHHﬂ iHTepeciB pi3HUX coLiaIbHUX rpym.

Bynp-sike cycniibCTBO CKIAAA€ThCs 3 Pi3HUX COLIaJbHUX TPy, AKi MarOTh CBOi BJIACHi
€KOHOMIYHi, MOJITUYHI, couianbHi iHTepecH. s MiArOTOBKM HOPMOMPOEKTYBaHHsS Ha L
cranii HeoOXiTHO:

— 3’4CyBaTH iHTEPECH SKHMX COLIATLHUX TPy OyayTh 3a4iNaTH MOJOKEHHs MPOESKTY Mpa-
BOBOI HOPMU;

— BU3HAUUTH BIUTUB Ha CYCHIJILCTBO U JiepKaBy IMX COLiabHUX TPYI;

— BCTAHOBUTH 1HTEPECH LIUX COLiaNbHUX IPyN Yy CYCHiJbCTBI;

— 3a0€e3Me4nTH pealibHuil 1 Halle)KHUI TOCTYH COoLialbHUM Ipynam 110 iHpopmallii cTocoB-
HO TMPOLIECY MPOEKTYyBaHH, a TAKOXK HOPMATHBHO 3aKPilUTH 3aCO0H IXHBOTO BILUIMBY Ha HOP-
MOIPOEKTYBaHHS.

Lle#t eran nmpoekTyBaHHS MPaBOBOT HOPMHU MiHIMi3y€ MOXIIMBICTh BUHUKHEHHS CyTeped-
HOCTEH MiX COL[iaJIbHUMH TPyHaMHu B CYCHIJIBCTBI, FApaHTye peanizalilo JeMOKPaTHYHUX 3a-
CaJl y XOJli CTBOPEHHSI HOBHX MPAaBOBUX HOPM.

4. Po3poOka poeKTy HOPMaTUBHO-TIPABOBOTO aKTY.

Cawme 11eii eTar € KIIFOY0BOO CTali€f0 HOPMOIIPOEeKTyBaHHsI. [1iIroTOBKa ITPOEKTiB, SK Mpa-
BWJIO, OpPTaHi30BaHa 3a BiIOMYMM (Taily3eBHM) MPHUHIIMIIOM, 3TiHO 3 SKUM MPOEKTH HOpMa-
TUBHO-TIPABOBUX aKTiB CKJIQNAIOThCSl TUMHM OpraHaMH Ta oprasizalisiMu, cdepa TisIbHOCTI
SIKHX BiATIOBiJIa€ TpeIMETOBI MPABOBOTO PETyIIOBaHHS. Y 6araTrboX BUIMAIKaX CTBOPEHHS MTPO-
€KTY JIOPYYa€eThCs KiJIbKOM OprasizauisM. Y MpaBOTBOPYiil MPaKTHLi 3aCTOCOBYETHCS 1HIIMIA
MNPUHLUI, KOJIW MiATOTOBKA MPOEKTY HOPMATHBHO-MPABOBOTO aKTy AOPYYa€eThCs MOCTiHHUM
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KOMiTeTaM BHUILOrO NMPeACTaBHULBLKOTO OpraHy JAepKaBH. 3MICT eTaly po3poO0KH MPOEKTy HOp-
MaTHBHO-ITPaBOBOTO aKTa:

— BU3HAYUTH 3arajibHy METy 3aKOHOAABLIS 3apaad SKOI TOTYIOTh PABOBY HOPMY;

— po3poOuTH 3ac00W OCSITHEHHS I1i€] METH, BU3HAYMBIIIH, SIKOT MOBEIIHKA BUMaratu BiJl
cy0’eKTa, AKi CaHKIUii HaJIeKUTh BXKUTHU 32 MOPYIISHHS [IUX MPABWII Ta PO3POOUTH 3MicCT caMo-
o aKTa;

— MpoaHallizyBaTH CTaH 3aKOHOAABCTBA 3 MUTaHb, SIKi CTOCYIOThCS cepu peryntoBaHHs i
BHU3HAYWUTHU: YH MOKITBO OOMEXXUTHCH BHECEHHSM 3MiH i TOTIOBHEHB JI0 TIOTIEPEIHIX aKTiB, UM
HEeOoOXiTHO MiAroTyBaTu HOBUI HOPMAaTHBHO-IIPABOBUIl aKT;

— pO3pOOHUTH HAYKOBY KOHIIETILIFO IPOEKTY HOPMATHBHO MPAaBOBOTO aKTa;

— CTBOPUTH KOMICii, 10 CKTay sIKMX yBillIuT O MpeAcTaBHUKM 3aiHTEPEeCOBaHUX OPraHiB,
rpOMaJChKUX OpraHizauiif, BUCHUX-IOPUCTIB Ta iHIIMX CHEUiaNicTiB, a B pa3i HeoOXigHOCTI —
CTBOPHTH MiAKOMicii, penakuiiiHi it podoui rpynu;

— 3a0e3MeYnTH MOBHY JTOCTYIIHICTH MPOEKTY (BUKOPUCTOBYBATH TPOCTi CIIOBA 3 UiTKHM
3HAYEHHSIM); SACHICTh MPOEKTY (HOro BUPA3HICTh i JIETKICTh I pO3YMiHHS); JOTPUMYBATHCh
BHUMOT €JJMHOTO CTHJIIO HOPMOTIPOEKTYBAHHS;

— nepe0auNTH MOXKITUBICTE Ta HEOOXiAHICTh MiI3aKOHHUX HOPMAaTUBHO-TIPABOBHX aKTiB,
AKi OymyTh NPUIHATHI HA OCHOBI, Y BiIMOBiJHOCTI i HA BUKOHAHHS LILOTO MPOEKTY;

— BHUKOPHUCTOBYBaTH TPaJAHuLii CTBOPEHHs MPaBOBUX HOPM, 3acO0M MEPEKOHJMBOCTI Ta
CYCIiJIbHOT HEOOXiTHOCTI IbOTO TOKYMEHTA.

5. [NonmepenHiit po3risi Ta Aeraiizallis MPOSKTY HOPMATHBHOTO aKTy.

Ls cragis, sk MpaBUIIO, MPOXOAUTH 3 YYACTIO IIMPOKOTO KOJa 3aiHTepecOBaHUX OPTaHiB,
oprasizaniif Ta rpoMajaCchKOCTI B Pi3HMX (hopMax: MapJaMEeHTCHKUX YWTaHb, Hapal, KoHpe-
peHuii, mybiikauiii y 3MI; Biaryku Ha mpoeKT OpraHiB Aep>KaBHOT BJaIy Ta MiCLEBOIO camo-
BpsiyBaHHs ToIo. Po3ranymkeHa cuctema ¢popM 0OrOBOpeHHS — 3aropyka ITMO0KOro i Haii-
MOBHIIIOTO PO3MIIALY ¥ OLiHKY TONI0KEHB MpoekTy. Ha cTanii o6roBopeHHst IpOEKTy HOpMa-
THBHO-TIPABOBOTO aKTa HEOOXiHO CTBOPUTH YMOBH, sKi 3a0e3MeuyloTh KOHCTPYKTHBHUM,
TBOPYHMH MiJXiJ] 10 PO3IJISILY Pi3HUX BapiaHTIB pillieHb i albTepPHATUBHUX MPOEKTiB. [linroros-
JIeHi POEKTH MalOTh MPOWUTH MPaBOBY, (hiHAHCOBY Ta €KOJIOTiuHy excrepTusy. HaliBaxxmsimii
3aKOHONIPOEKTH MOXYTb OyTH BHMHECEHI Ha 3arajJbHOHApOJHE OOTOBOPEHHS ILLIAXOM IX
omyOnikyBaHHs y 3MI, po3misay Ha 3acigaHHSAX OpraHiB MiCLIEBOrO CaMOBPSAYBaHHS y TpPY-
JOBUX KOJIEKTHBAaX IiJIPHEMCTB, YCTaHOB, OpraHi3amili, BilicCbKOBHX YacTHHAX Ta Ha 300pax
rpoMajsH 3a MicueM mpoXkuBaHHs. Ha ckoromi mpouemypa 3araJbHOHAPOTHOTO OOTOBOPEH-
HS 3aKOHOJIAaBYO HEe BCTAHOBJIEHA, HEOOXiTHOTO JTOCBiMy YKpaiHa Ie He Ma€, TOMY Iie TUTaH-
HsI Mae OyTH BperyJroBaHe BilMOBIIHO A0 Halikpamunx Tpaauniii nemokparii. [licns BpaxyBan-
HS IPOTIO3ULiH Ta 3ayBaskeHb MPOEKT OCTATOYHO PearytoTh i 0hOpMIISIOTE.

6. BHeCeHHS MPOEeKTy 10 KOMIIETEHTHOTO AEPKaBHOIO OpraHy 3 METO HOoro po3risay Ta
MPUUAHATTS.

[IpoexT HOpMaTHBHO-TTPABOBOTO aKTa IMEPEAAIOTh PA30M i3 MOSCHIOBATBHUM JINCTOM, SKHN
0OrpyHTOBY€E MOTpeOy B MPUMHATTI JOKYMEHTa, XapaKTEepUCTHUKY IiJieH, 3aB1aHb i OCHOBHUX
MOJIOKEHb MaiOyTHBOTO aKTy, OTO Miclle B CUCTeMi YHNHHOTO 3aKOHO/IaBCTBA, a TAKOXK O4iKYy-
BaHi HacJiAku Horo 3actocyBaHHs. Takox M0aOTh JOKYMEHTH, SIKi MiATBEPIKYIOTh (piHaH-
COBO-EKOHOMi4He OOIpyHTYBaHHS LIbOTO MOPMAaTHBHO-IIPABOBOIO aKTa.

XapakTepHOI OCOOHBICTIO € MOPSIOK BHECEHHS 3aKOHOIIPOEKTY IO BHIIOTO TPEICTAaB-
HUIIBKOTO OpraHy Jep>KaBH, OCKIJIbKY MPaBO 3aKOHOAABYOI iHII[IaTHBY MalOTh 0OMEKEHE KOJIO
cy0’ekTiB, sKi nmependaveri B Konctutyuii Ykpainu. Y 11boMy pasi BUHUKAE 111e 0JJHA J01aTKO-
Ba CTaJlis, a came MOJIaHHs 3aKOHOMPOEKTY JI0 cy0’€KTiB 3aKOHOJABYOI iHIiLliaTHBH 32 ceporo
JisTBHOCTI 3 METOIO iHiL[IFOBaHHS BHECEHHS 3aKOHOMPOEKTY 10 3aKOHOAABYOTO OpTraHy.

OTxe, HOPMOTIPOEKTYBaHHS OXOIJIFOE HAYKOBUH aHali3, OL[iHKY peajbHOro CTaHy pO3BUT-
Ky CyCIHiTBHUX BiJHOCHH, PO3pOOKY MONIAAIB i KOHIEMIii Maii0yTHBOTO MPaBOBOTO PETYIIO-
BaHH, MAaKCUMAJIbHE BpaXyBaHHS I'POMAACHKOI TyMKH, TIPOIIO3HILiH Ta 3ayBayKeHb MOJITHIHUX
napTiii, TpOMaJICbKUX PyXiB, OKPEMHUX TPOMAJISH Ta iXHiX 00'€/JHaHb, EKCIICPTHUX OIIHOK Ha-
YKOBIIiB, IOPUCTiB-NIpakTHKiB Ta 3MI.

OCHOBHMMHM YHMHHUKaMH, fKi BU3HAYalOTh 0COONMBOCTI ()OpMyBaHHS NpaBa, € Ma-
TepiajbHi YMOBH JKUTTS CYCIIiIbCTBA, 3yMOBJIEHI HAsIBHICTIO B CYCIiIbCTBI Pi3HUX (popM Biac-
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Hiduy T.O. YooCcKoHaneHHs HOPMOMPOEKTYBaHHSA K OCHOBa CTabinbHOCTI...

HOCTI, BINIBHOI MiANPUEMHUILKOT JisIbHOCTI. 3HAYHO BIUIMBAIOTH HA (OPMYBaHHs TpaBa
MOJITHYHUIA CTaH y KpaiHi, piBeHb AKTUBHOCTI MOJITHYHWX MapTii, pyXiB, rpoOMajaChbKUX
00’erHaHb (MOJITHYHI YMHHUKY). BaknuBHii Takok piBeHb colliaibHOT 3a0e3Mme4eHOCTi Hace-
JICHHS, peaji3allis Ta 3aXUCT OCHOBHUX MpaB i cB0OON JItoAWHU (comianbHi ynHHKUKK). CTaH
MDKHapOAHUX BiTHOCHH Jep)KaBH, IXHIM piBEHb Ta XapakTep TaKoX iCTOTHO BIUIMBAIOTH HA
HOPMOIPOEKTYBaHHS (30BHIIIHBOMIONITUYHI YUHHUKH). OKpiM 1uX (akTopiB AOLINBHO BHO-
KPEMHTHU HalliOHaNbHI, iZI€0JIOTi4YHi, OpraHi3aliiiHi Ta iHIi 06cTaBUHU.

3abe3neunTH e(PeKTUBHICTD Ta OTIEPATHBHICTH PO3POOKH MPOEKTIB HOPMATUBHO-TIPABOBUX
aKTiB, BiAMOBIZHO A0 TEOPETHYHUX OCHOB TMPaBOBOT JePKABH Ta TIPOMAISHCHKOIO
CYCHiJIbCTBA, MOXKHA, CIIMPAIOYUCh HA TaKi OCHOBHI MPHHLUIHN isTTBHOCTI:

— 3aKOHHICMb, 110 03HAYA€ HEOOXiHICTh pO3pOOKH MPABOBUX HOPM KOMIETEHTHUMH Op-
raHamu 3 JOTPUMAHHSIM IXHiX TOBHOBa)XEHb Ta MPOLEIYPH BiAMOBIIHO 0 YAHHOTO 3aKOHO-
JaBCTBA YKpaiHU;

— Haykogicmb — CTBOPEHHS] HOPM Ha OCHOBIi JAaHUX HAayKW;

— OemMokpamusm — ypaxyBaHHS TPOMaICHKOI JyMKH B MPOIECi HOPMOIIPOEKTYBAHHS;

— 36’530K [3 MPAKMUKON — BIANOBITHICTE MPOEKTYy 00’€KTUBHUM YMOBaM PO3BUTKY
CYCIHIJIbCTBA;

— npogecitinicms — BOJIOAIHHS PO3POOHUKIB MPOEKTiB HOPM CrelialbHUMH 3HAHHSIMH MO-
B 3aKOHY Ta FOPUANYHOI TEXHIKY;

— eyMaHi3mM — CTIPIMOBAHICTb TPOIECY HOPMOTIPOEKTYBAHHS Ha 3a0€e3MeYeHHs Ta 3aXHCT
npaB i cBOOON JIFONCi; MaKCHMaJIbHE 33JJ0BOJIEHHS TXHIiX IyXOBHHUX i MaTepiaibHHUX TOTpPeO;

— MeXHIUHa OOCKOHANICMb PO3POONIEHUX NPOEKMi6 HOPMAMUBHO-NPABOBUX AKMiE — TIUPO-
K€ BUKOPUCTAHHS CcMOCco0iB i 3ac00iB I0OpUANIHOT TEXHIKH, MiATOTOBKU W O(OPMIIEHHS IOpH-
JUYHHUX TOKYMEHTIB, BUPOOJICHUX IOPUAMYHOIO HAYKOIO Ta MPAKTUKOIO;

— pemenvHicmb i OOCKOHANICMb NI020MOBKU NPOeKmie — BUKOPUCTAHHS BITYU3HSHOTO i
3apyOi’XKHOTO JTOCBiTy, pe3yNbTaTiB COIIONOTiYHIX JOCIiKeHb Ta IHIIMX Marepiais.

TakuM 9yMHOM, HOBiI HOPMH TIpaBa, siKi CKIagaloTh 3MiCT HOPMAaTUBHO-IIPABOBOTO aKTa, —
1e pe3yJNbTar AisUTbHOCTI CreliaJbHUX OPTaHiB JepXKaBH 3 MPOEKTYBaHHS 3arajibHO000B’ A3KO0-
BUX, ()OPMaAJIEHO BU3HAYEHUX MPUTIHCIB.

Crienudika Oyap-aK01 FOPUAUYHOT HOPMU — L€ Ti (PYHKIii, IKi BOHA BUKOHY€ B CyCHUIbCTBI
it nepxaBi. Came (yHKLUIOHAILHUMH OCOONHUBOCTSMH BU3HAYaTUMETHCS CYTHICTb Ta LIHHICTb
IbOTO SBUIIA.

Dyuxyii HOpMonpoexnyeanHs — 11e OCHOBHI HANPSMU JisIBHOCTI 31 CTBOPEHHS MPOEKTIiB
HOPMAaTUBHO-TIPABOBHUX aKTiB, 0 OYIyTh CIIPSIMOBAaHI Ha BCTAHOBJICHHS, 3MiHYy UM CKacyBaH-
HSl TPaBOBUX HOPM, Ha CTBOPEHHS i PO3BUTOK 3akoHOnaBcTBa. Cepen GpyHKIiH HOpMONpOeK-
TYBaHHSI BUOKPEMJIIOIOTh TaKi:

1. @yHKuis aHaji3y YMHHOIO 3aKOHOAABCTBA, LIO Mependadae Npoueaypy YCBiAOMIEHHS
Ta JIOTIYHOTO OOTPYHTYBaHHS CTaHy Ta MEPCHEKTUB PO3BUTKY 3aKOHONABYOI 0a3M JEepiKaBH.
Hacnigkom 1i€ei pob0TH € HalaHHS aHATITHYHOTO Marepialy Mpo MOXKIJIMBICTh Ta HEOOXiTHICTh
3MiHH MPABOBOTO PETYIIIOBAaHHs Ti€l uM iHIIOT cepy CycHinbHUX BiTHOCHH, pO3po0Ka METO-
JUYHUX PEeKOMEHJIAIliil 010 BJOCKOHAJICHHS 3aKOHO/IABCTBA, a4 TAKOXK BU3HAUEHHS MepCIeK-
TUB PO3BUTKY B3a€MO3B’SI3Ky CyCIiJIbHUX BiTHOCHH Ta HOPMATHBHO-IIPABOBUX aKTiB. DOpMOIO
BHUKOHaHHS i€l (QyHKUIT € po3poOka MPOeKTiB MPaBOBUX HOPM, KOHIIETLi HOpMaTUBHO-Tpa-
BOBHX aKTiB Ta HAyKOBHX PEKOMEHIAIi{ 00 BIOPSIKYBAaHHS HOPMATHBHOI 0a3u NepiKaBu.

2. OyHKIIiS OHOBJICHHS MPABOBOTO Marepiayly nepeadadae 3MiHy HOPMaTHBHO-NPABOBHX
aKTiB, AKi HE Bi/IMOBiIal0Th BUMOTaM CYCIiJIBHOTO po3BUTKY. Konn cycninbHi motpedu 3miHro-
IOTBCSI, CYyCIIILCTBO MOTpeOy€e 3aKOHONABCTBA, K€ O afeKBaTHO BijOWBaJIO BCi i MOTpeOH.
Toxi BUHMKa€e HEOOXiTHICTh y CTBOPEHHI MPOEKTiB HOBUX KOAEKCiB, 3aKOHIB, BHOCATHCS 3MiHU
I TOTIOBHEHHS IO BiJMOBiAHUX 3aKOHOJABYMX aKTiB.

3. ®yHKUis TiKBiAALil IPOTaNIKH y MpaBi — [ie CTBOPEHHS MPOEKTiB HOBUX MPABOBUX HOPM
Ta X MPUAHATTS I HEBPETYIbOBAHUX CyCHIJIPHUX BiTHOCHH. JIJIsl BUSABIICHHS TaKHMX Ipora-
JIMH Y 3aKOHOJABCTBI aHaJi3y€e€ThCs MPAaBO3aCTOCOBYA JisUTbHICTh, Y3araJbHIOETHCS CY/IOBa Ta
aJIMiHICTpaTUBHA MPAKTHKA, BUBYAKOTHCS HACIIJIKU JisSUIBHOCTI iHCTUTYTIB MpaBa.

4. ®yHKLisA yHNopsAKyBaHHS HOPMAaTUBHO-IPaBoBoi 0asu. Lle AisnbHICTh HOPMOIPOEKTY-
BaJIGHUKIB, CIIPIMOBAHA HA aHaJi3 MPAKTHKK HOPMOIPOESKTYBaHHS Ta YAHHOTO 3aKOHOHABCT-
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Teopis Ta icTopis gepxaBu i npaBsa

Ba LIOA0 CUCTeMaTH3allil YUHHUX HOPMaTHBHO-MIPABOBUX aKTiB Ta MPOEKTiB Mail0yTHiX ropu-
JUYHUX TOKyMeHTiB. Opranizaliiinoro GopMoro 1€l poOOTH € CTBOPEHHS MPOEKTiB KOJECKCIB,
30ipHHKIB 3aKOHOJIABCTBA TA y3arajJbHEeHHs CYIOBOI MPAKTHKH.

OTxe, npoueAypy NMOOYAOBH TPOEKTIB MPaBOBUX HOPM MOXKHA BBa)KaTH CaMOCTiHHUM
€TarnoM HOPMOTBOPYOCTI, o Mae BracHi QyHKuUii, cipsiMoBaHi Ha B/IOCKOHAJICHHs i ynopsn-
I0Th LIHHICTH lHCTI/ITyTy HopMonpoeKTyBaHH;I, Horo micue # posb y cucTemi peanizauii 3a-
BIaHb JIePXKABH.

3 omsimy Ha BHUIECKa3aHe, MOKHA OXapaKTepHU3yBaTH METY HOPMOIPOEKTYBaHH!, SK TaKy,
1110, BU3HAYa€ PiBeHb JOCKOHAJIOCTI MPOIEAYyPU CTBOPEHHS MPAaBOBUX HOPM, 3 TOTIOMOTOIO
SKHX JIepXaBa Ma€ 3MOTy ONEPAaTHBHO PETyJIOBATH CYCMiibHI BITHOCHHU Ta OHOBJIOBATH 3a-
KOHOJJABCTBO HA BUCOKOMY HayKOBOMY PiBHi.

Memoro HOPMONPOEKTYBAHHS € CTBOPEHHSI CUCTEMH MPUHLIUIIB, 1IIO0 OPraHi30BYIOTh KOH-
CTPYKTHUBHY HisUTbHICTh KOMIIETCHTHHX OPTaHiB JJIsI BUBYCHHS MpeAMeTa i METOMy MpaBOBO-
0 PeryiioBaHHS, YAHHOTO 3aKOHOIABCTBA JJISI CTBOPEHHS MTPOEKTIB HOPM IIpaBa, IO CTaBIIN
3aKOHAMH, 3a0e3Meyars pPerysITUBHIN BIUIUB AEeP’KaBH Ha CYCIJIBHY CHCTEMY.

VYce ckasaHe XapaKTepu3ye HOPMOIPOEKTYBaHHsS SK CaMOCTiHHMN NpaBOBUIl iHCTHTYT,
KW HEoOXiIHO BMBYATH, NOCIHIIKYyBaTH i YIOCKOHAIIOBATH SIK Y IUIOLIMHI NMPUHLMIIB Ta
Cy0’€eKTiB CTBOpPEHHS HOPM MpaBa, TaK i MPaBOBUX 3acajl OpraHisalii HOpMONPOEKTYBaHH,
fioro erariB, mpoOJieM i MEPCIIEKTUB PO3BUTKY AJIsI BIOCKOHAIEHHS HOPMOTBOPUYOTO TIPOLIECY.

Otxe, i JOWBAIOYH ITiJCYMKH Cy9acHOTO CTaHy Ta MEPCIEKTUB PO3BUTKY MPOLEAY PU HOP-
MOIPOEKTYBaHHS, CITijl 3a3HAYNTH, 110 CHOTOIHI Iel eTarm HOPMOTBOPUOCTi 3aKOHOAABYO He
YHOPMOBAHMH, HE BCTAHOBIICHI MpaBa if 000B’s3KK Cy0’€KTiB HOPMOTBOPEHHS, HE BU3HAYEHO
IOPUANYHOTO CTaTycy LbOro mpoiecy. Lle, 6e3yMoBHO, CYyTTEBO rajgbMye e(hEeKTUBHICTb MTPaBO-
TBOPYOI JiANIBHOCTI, X04a MPaKTHUKA MOKA3ye, L0 MPOBeleHa OCTAaHHIM 4acoM 3aKOHOTBOpYA
poborta 3 npuiiHaTTs Kpuminaneroro, [{usineHoro, CiMeliHOro kojekciB YkpaiHu goBena He-
00XiJIHICTh Ta aKIeHTyBaJIa yBary Ha akTHBi3allil JaJIbIIOT HOPMOMPOESKTYBAIBHOT POOOTH.

TakuM 4MHOM, CTBOPEHHS IEMOKPATHYHOTO 3aKOHOJABCTBA € HOBHM €TaIrloM y po30yHoBi
He3aJIe)XHO! YKpaiHH, 11 yTBEpIKEHHAM K JeMOKpaTH4IHOI MpaBoBoi aepxkaBu. Obcsr podotn
JOCUTb 3HAUHUH, OCKiJIbKH HEOOXiTHO p03p06ym/1 it yxsanurtu HoBi LluBinbuuii [Iponecyas-
Huit xozexe, Kpnminansuo-npouecyansuuii kogeke, Kogeke 3akouis npo Ilpawo, XKutnosuii
KOJIEKC Ta iHIUi HOPMATHBHO-NPABOBi AKTH, IO CTAHYTh MPABOBUM (YHIAMEHTOM IO/AIIbILIO-
ro po3BUTKYy YKpainu. ToMy, MOXKHA cTiofiBaTHCs, 1[0 He3a0apoM BiIKPHUETHCS HOBA CTOPiHKA
icTopil HOpMOTBOpPEHHS, sIKa BBilize 10 HalKkpamuXx 3100y TKIiB CBiTOBOI IOPHINYHOT JTyMKH.

Ompumano 20.01.2003
Pesrome
B cratbe AHAJIM3UPYIOTCA IYTU COBEPLICHCTBOBAHUA IMIPOLECCAa HOPMOIIPOCKTUPOBAHUA. OO6OCHOBLIBAET-
¢s1 MOTPEeOHOCTDH B M3yUEHHUHU €r0 MPHUHIMIIOB, 3TANOB, MPABOBBIX OCHOB OPraHU3aLUH CyOBEKTOB HOPMOIIPO-

E€KTHUPOBaHHS, a TaKKe HEOOXOMUMOCTh 3aKOHOATENILHOTO YPETyIMPOBaHHs KaK MpaB U 003aHHOCTEH CyOb-
€KTOB HOPMOIIPOEKTHPOBAHHUS, TAK H CAMOT0 MPOoIiecca HOPMOTIPOSKTHPOBAHHSI.
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NMPOBJIEMU AEPXXABHOI'O YNPABNIHHA
TA AOMIHICTPATUBHE NPABO

B.b. ABEP’IHOB, /I.M. JIYK’AHEI[b, H.B. XOPOIIIAK

Baoum Bopucosuu Asep’anos, 0okmop opuout-
HUX HAYK, npoghecop, 3aeidyeay 6i00iny npoodnem
0epAHCABHO20 YNPABTIHHA MA AOMIHICMPAMUEBHO20
npasa Incmumymy deporcasu i npasa im. B.M.Ko-
peyvkozo HAH Ykpainu

JImumpo Mukonaiiosuu JIyk’aneuv, xanouoam
IOPUOUYHUX HAYK, O0oyenm, 3aeidyeau xageopu
KPUMIHALHO-NPABosUx  oucyuniin — Axademii
oanxiscokoi cnpagu (m. Cymu)

Hamania Bonooumupiena Xopowyax, monoouiuii
HAyKo8Ull cnigpobimHux 6id0iny npobrnem Oep-
HCABHO2O YMpasninHg ma aOMIHICMpPamueHo2o
npaea Incmumymy depxcasu i npasa im. B.M.Ko-
peyvkoco HAH Ykpainu

AKTVYAJIbHI IUTAHHA TIPABOBOTI'O PEI'YJIIOBAHHSI
AIMIHICTPATUBHOI BIAITIOBIJIAJIBHOCTI

OnvH 3 HaWBaXJMBIIIMX HAMpsMiB pedOpMyBaHHS YKPAiHCHKOTO aaMiHiCTpaTHBHOTO
npaBa TOB’SI3aHUN 3 ICTOTHMM OHOBJIEHHSM IIPABOBOTO PETYIIOBAHHS aAMiHICTPaTUBHOI
BiIMOBiAAJIBHOCTI.

Huni foro craH, 3aranom, He BiAnosinae norpe6am noGy10BM AeMOKPATHYHOI, IPaBOBOT
JiepKaBy . 30Kpema, BHHHUKIIO YMMAI0 HOBHUX SIBUIL, SKi Jly’e CyNepednBo BioOpaskeHi B
YHHHOMY aJMiHiCTPaTUBHO-IOPUCIUKIIITHOMY 3aKOHONABCTBI i HE MalOTh a/IeKBaTHOTO Ha-
YKOBO-TEOPETHYHOIO TIYMAYCHHS.

3 omsify Ha L, cepiio3Ha yBara BUCHHX i IIPAKTHKIB Ma€ OyTH 30Cepe/keHa Ha HOBOMY
eTari koxuiKarii Y1HHOTO 3aKOHOABCTBA PO /IMIHICTPATUBHY BiJIIOBI1aNBHICTb, B PE3YIib-
TaTi SIKOTO O4iKy€ThCsl MOZICPHi3allist CyTTeBO 3acTapinoro Koxekcy Ykpainu npo aaminicrpa-
tuBHiI npaBonopymenns (KnAll). [TlinTpumyroun NO3UTHBHI CTOPOHH HAIPAIlbOBAHOTO aBTO-
puteTHUMH (axiBLsMK MPOEKTY HOBOTO ykpaiHcekoro Koxekcy mpo aaMmiHicTparuBHi mpo-
crynku (mani — [Ipoekr), B 1HTepecax CTIPaBH BapTO PO3TISTHY TH AesiKi IATAaHHs, 10 3a/IHIIa-
FOTBCS], 3 HAIIOTO MO, AMCKYCIHHIUME | He 10 KiHI BUPILICHUMHU — MEPe/yCiM Ha KOH-
[eNTyaIbHOMY PiBHI.

Cepen Haii3aranpHImMX HemonikiB [IpoekTy Hacammepen BUKIHKAE 3aHETIOKOEHICTH Ta
o0cTaBrHa, 0 B HASBHOMY BUIIAI BiH HECITPOMOXXHHI CUCTEMHO BHUPIIIATH THX CKIAJHUX
npo0sieM, 110 HAKOMWYMIIUCS B 1il cdepi aaMiHiCTPaTUBHO-TIPABOBOTO pPery/IFOBaHHS. AJKe
OYEBHIHO, 110 HA HUHIITHEOMY €Talli PO3BHUTKY BiTYU3HIHOI CUCTEMH 3aKOHOAABCTBA (haKTHI-
HO € 06a HEMOMOXNCHI munu aoMiHicmpamueHol 6ionogidanvHocmi: TEPHIMA THUN — Le
aJIMiHICTpaTUBHA BiJNOBIANBHICTh Ha 3acaaax ynHHOro KmAII; npyruii — anMiHicTpaTUBHA
BiJIMOBiNAJIBHICTh HA 3acaaax, BigMiHHKX Bim KnAIl (ToOTo THX, 110 He 30iraroThes 3 TMOJO-
xeHHsIMu KATT).

© B.b. Aep’siHoB, JI.M.Jlyx’ssHens, H.B. Xopomak, 2003
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MpoGnemu aepxxaBHOro ynpaeniHHA Ta agMiHicTpaTUBHe NpaBo

3a3HauuMo, WO OOMABAa TUMHU KOHIENTyallbHO He cynepedarb MOZeNi 1HCTUTYTY
aJIMiHICTPAaTUBHOI BiJMOBIJANBHOCTI, 0 0a3y€ThCS HA PO3MEKYBaHHI MOHAThH «aqMiHiCTpa-
TUBHI TIPAaBOTMIOPYUICHHY, «3JIOUMHHUY», «IUCIMIUTIHAPHI MPaBOMOPYLICHH Y y .M. 22 ¢T.92
Koncrutyii Ykpaiau

3 omnsAdy Ha Takuil JBOENEMEHTHUI CKJan 1€l Mopeni, CliJi TOBOPUTH PO HAsBHICTh
3HA4YHOK MipOK _JE€3IHTErpPOBAHOTO HOPMATHBHOTO MACUBY MpPO  aAMiHICTPaTHBHY
BiMOBiaTbHICTh. MloMy BacTuBi mpuHaliMHI J1Ba piBHI.

[epmmit piserp — e KmAIl Ta nmesxi iHmi axTh 3aKOHOHABCTBA, IO BCTAHOBIIOIOTH
aJIMiHICTpaTUBHY BiAmoBimanbHicTh Ha 3acanax KnAll (ToO6To 1ie perymtoBaHHS MEPIIOro TH-
My aaMiHICTpaTUBHOI BiAMOBIAAILHOCTI).

Jpyruii piBeHb — aKTH MOJATKOBOTO, MUTHOTO, BAJIFOTHOTO Ta iHIIUX Tajly3el 3aKOHO/IaB-
CTBa, 110 BCTAHOBJIIOIOTh aMiHICTpaTUBHY BiJMOBiIaNbHICTh HA iHIIWX, Hi)K MependadeHo B
KnAlIl, 3acagax (T06T0 i€ PEeryJtOBaHHS IPyroro THUILY aZ[MlHICTpaTI/IBHOI BI,Z[HOBII[aJ'IBHOCTl)

LinkoM 3p0o3yMiso, IO TTOMOTaHHS TMPUHLMIIOBAX MPOTalliH i HOPMATHBHIX KOJi3ii, mo
(GaKkTHYHO BWHUKAIOTH y MPAaBOBOMY pETYNIOBaHHI aIMiHICTPaTHBHOI BiIIIOBiZaIbHOCTI,
00’€KTHBHO HEMOXIIMBE 0e3 TMPOBEICHHS CYYinbHOI cucmemamusayii YMHHOTO aaMiHicTpa-
TUBHO-IOPUCIUKIIIHHOTO 3aKOHOJABCTBA. A 1I€ 3aBJaHHSA, HA JKajb, HE 3AIMCHUTH LUISIXOM
OyZb-sIKOTO MOJMIMIIEHHS Y1 OHOBJICHHSI YHHHOTO BapiaHTy KnAIl, ockinbky BiH NPUHIMIIOBO
30pi€HTOBAHUN Ha BPETYNIOBAHHA Juuie 00HO20 3 HAABHUX MuUNié aIMiHICTPaTUBHOI
BiMOBiAAJIBHOCTI.

[HIIOI0 CYTTEBOO BA/IOI0 aMiHICTPATHBHOTO 3aKOHONABCTBA € T€, II0, SIK BUNAETHCS, Ca-
Ma Ha3Ba «Komekc nmpo aJMiHiCTpaTHBHI MPOCTYIKW» HE BIOBHI BiloOpaXkae 3MicCT bOTO aK-
Ty. Amxe Oararo crareii OcobnmBoi yacTHM Komekcy MIcTATh ONMUCaHHA MdisiHb, SKi HE
BiJIMOBiAIOTh 3MiCTOBi BU3HAUEHHS «aJMiHiCTPaTUBHUI NPOCTYTIOK», HABEACHOMY Y CT. 11 .

Taxk, Hanpuknan, y cr. 141, 153, 194, 209, 210 Ta iHmux, 00’ €KTMBHA CTOPOHA TIPOCTYTI-
Ky TIOJIATa€E B JissHHI FOpHINYHOT 0coOH, a cy0’eKTOM BHCTyMae (iznvHa (mocanosa) ocoda. Y
TaKOMy pa3i BUHUKA€E MPOTravHa MK Cy0’€KTOM i 00’ €KTHBHOIO CTOPOHOIO JMisIHHS, OCKiJIBKH
BHMHA Cy0’€KTa BU3HAYAETHCS BiIHOCHO BJIACHUX MPOTHUNpPAaBHUX Ail (auB. cT.15 [TpoekTy).

Oxkpewmi crarti OcobnuBoi yacTuHu [IpoekTy MicTATh omMcaHHS HisiHb, SIKi 32 CBOIM Xa-
pakTepoM He € aHi JisiMu, aHi OesmisubHicTiO. 30kpema, cT. 354 Ilpoekty mnepeabauae
BiIMOBiNAJIbHICTE 32 Te, WO Hemac 3aco0iB aBTOMAaTUYHOTO PETYJIIOBaHHS MPOLECIB ropiHHA
rasy B Ia30Biii yCTaHOBIII (@60 6ona HecnpasHa), XO4 HaIBHICTS 11 epedadeHa mpoeKToM, abo
MpUJIaliB TEMIOTEXHIYHOTO KOHTPOJIHO, a00 TEMIOyTHITi3alliiiHOrO yCTaTKyBaHHs, ki 6 3a0e3-
neuyBanm panioHanbHe i e(beKTI/IBHe BHKOPHCTAHHS Tasy. EKcnnyaTaum YCTaHOBOK L€ CTIaBIi
Jisi, ane Ko HeMae MpuiaaiB abo BOHU Hecnpasm e He € Ji€r0 4u Oe3NisIbHICTIO, i 3a
CBOIM 3MiCTOM Lie TaK 3BaHUU MpOMunpasuHii Cman.

Takum YuHOM, aaAMiHICTpAaTUBHUN MPOCTYIIOK HE € €AUHOIO MiACTaBOIO aIMiHiCTPaTUBHOI
BiJIIIOBiAAIBHOCTI, TOOTO JIMIIIE MTOHATTSAM «aJIMiHiCTPAaTHBHUI MPOCTYTIOK)» HE MOYKHA OXOITH-
TH BCi Pi3HOBHIM MiZCTaB aJIMiHICTPATUBHOI BiAMOBiAALHOCTI. 3 OMIAMY Ha Iie TOYHIIOo0 OY-
na 6 mmpina Haszea [IpoekTy, 110 He 3Boamiacs O 10 «aaMiHiCTpaTUBHUX MPOCTYTKiBY», a ca-
Mme, Hampuknaza, «Komekc aaMiHiCTpaTUBHOI BilMOBimajdbHOCTI» (200 «AIMiHICTpaTHBHO-
neniktauit Kogekcy).

[Tpu ubomy HazBy raBu 2 MokHa Oyno O BukiacTu Tak: «IlincraBu anmiHicTpaTHBHOT
BiIMOBiNABHOCTI», a ¢T. 11 — B Takili pemakuii:

«Crarts 11. IlincTaBu aaMiHICTPaTUBHOI BiIMOBiIATBHOCTI.

[lincTaBoro aaMiHICTPaTHBHOI BiJMOBIJANILHOCTI € BYMHEHHS OCO0OI0 TepenadadyeHoro
M KoziekcoM Ta iHINUMY 3aKOHAMH TPOTUITPABHOTO, BUHHOTO JiSTHHS, SIKe TOCATaE Ha Tpa-
Ba 1 cBOOOM JIIONMHY i TPOMasIHUHA, TTpaBa i 3aKOHHI IHTepecH IPUINYHUX 0Ci0, rpoMaCh-
KW MOPAAOK 1 TPOMaZICbKy Oe3MeKy, BIacHICTb, BCTAHOBJIEHHI MOPAJOK yNpaBiliHHS abo Ha-
SIBHICTB MPOTUIIPABHOTO CTaHy, 3a sIKi MependaveHa aaMiHIiCTpaTHBHA BiIOBiTaTbHICTEY.

Brnache, crarTio, m0 pO3KpHBa€E MOHATTS MPOTHIIPABHOTO CTaHY, MOXe C(hopMyIoBaTh
tak: »[IpoTHIIpaBHUM CTaHOM BH3HAETHCS TependadeHa 3aKOHOM CYKYTHICTh (haKTHYHUX 00-
CTaBMH, SIKi CTBOPIOIOTh YMOBH JJIsl BANHEHHS Oy/b-IKHUX MTPOTUIIPABHUX JisiHb a00 IS TTOpy-
IIEHHs MTpaB, CBOOOJ Ta 3aKOHHUX iHTEPEeCiB rpoMaJIsH UM IOPUINUHUX 0cib, 3a Ky nependa-
YyeHa aJIMiHICTpaTUBHA BiJlMOBIAAIbHICTHY.
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He MeHm BaximBuM HCI[OJ'IIKOM Ipoekry, Ha HauTy AyMKY, € Te, O HABEJCHE Y CT. 12
Ipoekry BU3HAYCHHS MOHSATTS aJIMiHICTPaTUBHOI BiMOBITaTLHOCTI HE MOBHICTIO BiAMOBiAa€e
3MIiCTOBI IIbOTO MPaBOBOTO sBUIIA. HaBeneHe Bu3HaueHHs Oinblie BiAOWBAE CyTHICTh POBA/I-
JKEHHs 1I0JI0 BUKOHAHHS aIMiHICTpaTMBHUX CTATHEHb. [0 TOTO X Ile BU3HAYEeHHS HE Y3To[-
JKY€ETBCS 3 BUBHAUEHHSM TIOHSTTA «aJIMiHICTpaTUBHE CTATHEHHS, sike HaBeneHe y cT. 30.

Buxonsuu 3 uporo, Bapro Oyno 0 AaTu Take BU3HAuUEHHs MOHATTS «aIMiHiCTpaTWBHA
BIIMOBIIATTBHICTEY: « AJIMiHICTPATHBHOIO BiJIOBiAAIbHICTIO BU3HAETHLCS 3aCTOCYBaHHS Opra-
HaMK BMKOHABYOI Baau ab0 iHIIMMH yTOBHOBOKCHHMMH OpPraHaMH JI0 0Ci0, BHHHUX y BYH-
HEHHi MPOTUIPABHUX JisiHb, BU3HAYeHWX MM KomekcoM Ta iHIIMMU 3aKOHAMH aaMiHicTpa-
TUBHUX CTATHEHb, 10 Nepeadavae 3a0e3nedeHnil Jep)kaBHUM MTPUMYCOM 00O0B’ 30K ITUX OCi0
3a3HaTu 1Mo30aBjeHb 0COOMCTOro, MaiHOBOTO YM OpTaHi3alifHOro xapakTepy BiJMOBiTHO IO
HaKJIaZIeHOTO a,)lMIHICTpaTI/lBHOFO CTATHeHHs». Take BU3HAYEHHS, HA HAIIy JlyMKY, TOYHiIIEe
Bu:(06pa>1<ae CYTHICTh aIMiHiCTPaTUBHOI BiATIOBiIaIbHOCTI i B 00’ €KTUBHOMY,, i B Cy0’EKTUB-
HOMY CEHCI.

Buknukae 3anepedeHHs i MOJOXKEHHs, 10 CTOCYEThCS aJAMIiHICTPATUBHOI BiAMOBiAab-
HOCTI IOpUAMYHMX 0Ci0, KOHCTPYKIIil, CripaBli, CKIIa{HOT JJIi HOPMAaTHBHOTO 3aKpillJIeHHS,

30kpemMa, MU BBKAEMO, 110 CTOCOBHO IOPUAWYHUX OCI0 HENOLiJILHO BUKOPHUCTOBYBATH
¢dopmyny «BuHa y ¢opmi ymucay». Jlo TOro x BU3HAYEHHS! YMUCHOI BUHU FOPUIUYHOT 0COOH,
HaBeJICHE B YaCTHHI JIpYTil cT. 15 HEKOHKpETHE: HE3PO3yMiJIO, SIKMM YHHOM MOXKHA BCTAHOBHU-
TH BUMHEHI YCBiJJOMITIOBaHI HEIO MPOTHUMpPaBHi il yu Oe3/isNbHICTb.

Buxonsan 3 Toro, mo il }opmmqﬁo'f 0CcOo0M 3aBXKAM 3yMOBJICHI TissMH (Pi3UdHUX OCi0, AKi
BXOZIATH 710 1i CKJIaJLy, MPOMOHYEMO 3aMiCTh YaCTUHH TPETHOT CT. 14 Ta yacTMHM ApYTOi CT. 15
nonouuTH [IpoexT cTarTero «BuHa IopuandHux oci6y. Ii Texct Moske nonartyn Tak: «Jlii ropH-
JUYHOI 0COOM BBaXKAIOTHCS BUHHUMH, SKIIO BOHM € HACJiJKOM YCBiJIOMJIIOBAaHUX Jiid
(6e3mismbHOCTI) 1T MOCagoBUX 0Ci0, MpaIiBHUKIB, a TAaKOX 0Ci0, SKi He nmepeOyBaroTh 3 HEIO B
TPYJOBHX BiIHOCHHAX, ajie BUKOHYIOTh MIeBHi il B iHTepecax FOPUAMYHOI 0COOM 3a JIOTOBO-
poM. Jlii ¢i3zuuHKMX 0ci0, M0 BXOIATH SK CKIAJ0Ba FOPUAMYHOI OCOOM, a TaKoXk OCi0, AKi He
nepeOyBarOTh 3 HEK B TPYAOBUX BiIHOCHHAX, aje BUKOHYIOTh IEBHi il B iHTepecax Iliel
IOPUIIMYHOT 0COOM 3a IOTOBOPOM, BBKAKOTHCS YCBiIOMITFOBAHUMH, SKIIO 11i 0COOM YCBiOM-
JIIOBay, 10 iXHi Aii (0e3AifIbHICTh) NOTATHYTh 32 COOOI0 CKOEHHS MPOTHUNPABHOTO AiSHHS
IOPUANYHOI0 000010 a00 He YCBiIOMJIIOBAJIM LIbOTO, aje MOMIM i MOBUHHI Oyl yCBigOM-
JIFOBATH 1EY.

Ille omHa rpymna 3ayBajkeHb, 110 3YMOBJIIOIOTh HEOOXiJHICTh KOHLENTYAJIBHOTO Tepeoc-
MUCJIEHHSI OKPeMHUX TMOoJIoKeHb [IpoekTy, oB’s3aHa 3 IHCTUTYTOM QAOMIHICMPAMUHUX chisie-
HEHb.

Harapgaemo, o npobnemarnka aaMiHiCTpaTUBHUX CTATHEHb B HOPUAUYHIN JiTepaTypi 3a
PaAsTHCHKUX YaciB IOCTiKyBaIacs, Ta i HUHI TOCHIJKY€EThCS, IEPEBAKHO HE K CAMOCTiliHe
MpaBoOBE SBUINE, a BUHATKOBO B KOHTEKCTI PO3MIAAY MPOOJEeMaTHKH aJMiHiCTPaTUBHOL
BignoBimanpHOCTI. Takuil migxXig Xo4 1 MOSACHIOETHCS OCOOJMBICTIO CITIBBIAHOLIEHHS |
B32€EMHOIO 3yMOBJICHICTIO IIUX MPAaBOBUX SIBUII, BOJAHOYAC 3HAYHO 3BYXKYE NNOCIiPKEHHS 0e3-
MOCEPEAHBO NMPOOIEeMH aIMiHICTPaTUBHUX CTATHEHb. AJDKE PO3IISLA aAMiHICTPAaTUBHUX CTSAT-
HEHb JIMIIE KPi3b MPU3MY aAMiHICTPAaTUBHOI BiJIOBiAATbHOCTI 3yMOBUB NEBHY OJHOOIYHICTh
i B X BU3HAYEHHI SIK MPaBOBOi KaTeropii.

Sk i B ynHHOMY 3akoHOmaBCTBI (cT.23 KnAIl), Tak i B [IpoekTi (cT. 29) 36epiraeThcs mo-
JIOXKEHHSI, 3TiJTHO 3 SKUM aJMiHiCTpaTHBHE CTATHEHHS «€ MipOIO BiMOBIJANIBHOCTI i 3acTOCO-
BYETBLCS 3 METOIO BUXOBaHHS 0COOH, sIKa BUMHMIIA aMiHICTpaTUBHE NMPaBOTNOPYIICHHS, B Iyci
JIOZIep KaHHS 3aKOHIB, TIOBary JI0 MPaBUJI CIIBXHUTTS, a TAKOXK 3arno0iraHHs BUNHEHHIO HOBUX
MPaBONOPYIIEHb K CAMUM NPABONOPY LIHUKOM, TaK i iHIWUMK ocobammy». Take BU3HAUYCHHS,
Ha Hally TYMKY, HE PO3KPHUBAE CYTHOCTI I[bOTO TPABOBOTO ABUIIA

AZ[MIHICTpaTI/IBHl CTSTHEHHSI € OHUM 3 BHJIiB aL[MlHICTpaTI/IBHO NpaBoBUX caHKuii. [Tpo-
Te, X04Ya aJMIiHICTPAaTUBHUM CTATHEHHSM 1 MpUTAMaHHI 3arajbHi PUCH aaMiHiCTpaTWBHUX
CaHKI[ill, BOHM MarOTh MEBHY CYKYIHICTh PONOBHX O3HAK, 332 SKMMU BHPI3HAIOTHCS cepel
inmux. Ilepenycim, BoHn nepenbdayeHi KOHKPETHOK MPABOBOIO HOPMOIO, HENOTPUMAHHS YU
MOpYIICHHSI TOJIOXKEeHb sIKOi TATHEe iX 3actocyBaHHA. [lo-Ipyre, OCHOBHOW0 (QyHKIi€O
aJIMiHICTPaTUBHOTO CTATHEHHS € TIOKapaHHsM MpaBonopyInHuka. [lo-TpeTe, 11e mokapaHHs pe-
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ani3yeTbcd yepe3 IHCTUTYT aAMiHICTpaTWBHOI BiANOBiAaNbHOCTI i BUCTyMae ii CKIaJ0BUM
eneMeHToM. [lo-ueTBepTe, 3aKOHOAABCTBOM MependaueHo CIeliadbHUil MOPsIIOK iX 3aCTOCy-
BaHHs. | HapewTi, aAMiHICTpaTUBHI CTATHEHHS 3aCTOCOBYIOTHCS CIEI[ialIbHO YTTOBHOBAKEHH-
MH OpraHaMH B Me)XaX 3aKOHOIABYO BH3HAUYEHO! KOMITETEHIIil.

BpaxoBytouw, 1110 3aKOHOIABCTBO JIOTENEP HE MiCTUTh JJOCKOHAJIOTO BU3HAUSHHS IIi€l mpa-
BOBOI Kareropii, MpornoHyeMo Take (OpMyIIOBaHHS: «aJAMiHICTpaTUBHE CTATHEHHS — Lie TIOKa-
panHs, 3adikcoBaHe B CaHKLil MOPYLIEHOT MpaBOBOi HOPMU abO HOPMH, siKa 3ade3redye 3a-
XHCT, 10 3aCTOCOBYETHCS B aIMiHICTPAaTUBHOMY MOPSIKY OpraHaMH aaMiHiCTPaTUBHOI IOpHUC-
JMKIiT 0 BUHHOT 0cO0OM, SIKa BYMHWIIA IPOTHITPABHE JisTHHSA, 3a sKe nepeadavyeHa aaMiHicTpa-
THUBHA BIANOBiAAJIBHICTEY.

AHaJi3 YMHHOTO a/IMiHICTPAaTUBHO-IETIKTHOTO 3aKOHOAABCTBA CBiUUTH MPO Te, 10 Ha-
SBHI aJMiHICTPaTUBHi CTATHEHHS CTAHOBJSTH POJOBY IPYIy KapalbHUX aJMiHiCTPaTHBHO-
MPaBOBUX CaHKLil. Y Mexax 11i€l pofoBOi IpyIu po3pi3HATHCA NEBHI BUJOBI IPYNHU CTATHEHb:
a) cTsrHeHHs, okpecieHi unHHIM KnATl; 6) 3akoHOAaBYO 3aKpillieHi B iHIIHX aKTaX 3aKOHO-
naBcTBa - no3a mexxamu KnATll.

VY wiii TIOMMHI OJJHUM 3 TOCTPUX MHUTaHb € PO3MEXKYBaHHS aIMiHICTPATUBHHUX CTATHEHBb
Ha OCHOGHI Ta 000amKo6i. 3a BUHATKOM HOPMAaTHUBHOTO 3akpiruieHHs y cT. 25 KnAll, Ha cko-
rOJHI HEMae iHIIOTO KPUTEPito, 0 3a0e3neuyBaB OU HiTKiCTh TAKOTO PO3MEXKYBAHHS.

Xoua [Ipoekt nependavae po3lIUpeHHs! BUAIB aAMiHICTPAaTUBHUX CTATHEHb, BiH HE J1a€
KpHUTEpiiB TX po3mexyBaHHs. To6To, sk i unHHKM KnATl, TIpoekT npomnoHye mofin CTIrHeHb
Ha OCHOBHI Ta JIONATKOBI 3a TpanuiiiiHoto cxemoro. Tak, cT. 31 [IpoekTy Jiuiile KOHCTATYE, 110
TaKi CTATHEHHS, SIK TUIaTHEe BWJIYyYEHHs pedel, KoHQicKallis nmpeaMeTiB, MPUITHHEHHS Tl 49U
aHyJIFOBaHHS JilleH3i1, mo30aBJIeHHs MpaBa MociiaT NeBHi nocaan abo 3a60poHa Ha MeBHi BU-
I JisUTBHOCTI, 3BiJIbBHEHHS 3 Mocaau abo iHIle YCyHeHHs BiJ BUKOHAHHs (YHKLiH JepiKaBy,
no30aBJIeHHs MpaBa KepyBaHHs TPaHCIOPTHUMH 3ac00aMH MOXKYTb 3aCTOCOBYBATHCS 1 SIK OC-
HOBHI, 1 AIK JA0oAaTKoBi. [HIII, Taki, ik monepemKeHHs, mTpad, BUNPaBHi poOOTH, TPOMAICHKi
po6oTH, aaqMiHiCTpaTUBHUI apellT, aqMiHiCTpaTUBHE BUIBOPEHHS iHO3EMIIiB Ta iHIII, MOXYTh
OyTH JTUILIE OCHOBHUMH.

BigmoBigHo 10 ycTaneHHX MOJNIOXKEHb aIMiHiCTPaTHBHO-NPABOBOI HAyKH, OCHOBHHMH
NPUKHHATO BBAKATH MEBHY IPYIy CTATHEHb, A0 SKOi 3rigHo 3 unHHUM KnAIl Hanexars: norme-
pelkeHHs; wTpad; no30aBieHHs crelialbHUX MpaB; BUMPaBHI poOOTH; aAMiHiCTpaTUBHUI
apemT. [lo rpyny TOAAaTKOBUX CTATHEHb HAJIEKATh: KOH(ICKAIis Ta OIUIATHE BIJTYYESHHS Mpea-
METIB, AKi CTaJIM 3HAPSAJAM BUMHEHHS a00 Oe3mocepeiHiM 00’ €KTOM aMiHICTpaTUBHOTO TIpa-
BOTIOPYLIEHHS.

Crarreto 25 KnAll nependaveno (1ieii miaxin 30epexero it 'y Ilpoekri, skuii po3muproe
BUJM OJATKOBUX CTSTHEHb), 10 KOH(ICKaLlis Ta OMjaTHE BUIYUYEHHS MPEIMETIB MOXYTh 3a-
CTOCOBYBATHUCh 1 SIK OCHOBHI (XO4a MpOBeIeHUI aHalli3 HOPMAaTUBHUX aKTiB MOKa3aB yCTaJeH-
HSI IAX CTSATHEHb NEPEBAXKHO SIK JTOJATKOBUX).

OTxe, 3aKOHOJIaBellb, Ta ¥ HAYKOBII, 3a37aJIeTilb HAMITUIN JONATKOBI aJMiHICTpaTHBHI
CTATHEHHS BCiMa XapaKTepHUMH PHCAaMH OCHOBHHX. TO)K NMPakTUYHO BHM3HANU iX piBHO3-
HaYHICTh SK BUIY MOKapaHHs Ta 3aciOy BIUIMBY Ha 0Cco0y, IO CKOiJa MPaBOMOPYLIEHHS.

BpaxoBytoun Ty o6cTaBuHY, 110 L€ HEMAE TOCTATHIX TEOPETUUHUX HAIPALOBAaHb 3 I[bO-
ro MUTaHHA, TOBOPUTH MPO BiJHECEHHS CTATHEHb, 3aKPIMJIEHUX y CAHKLIAX MPaBOBUX HOPM,
BigMiHHUX Big HOpM KAII, o Toro 4m iHIIOTO BHAY MOIIUBO JIUIIE BUXOISUH 3i CHOCOOY ix
3aKpinieHHs MPaBOBUMHU HOPMaMH TOTO YH iHIIOTO 3aKOHOAABYOTO aKTYy.

Sk kpuTepill po3MeKyBaHHS OCHOBHUX Ta JIOJATKOBUX CTATHEHB JOLITBHO 00paTu METy
X 3aCTOCYBaHHs, & TOYHIIe — HACIJIOK, SIKOTO HAMAaraeThCs JOCATHYTH 3aKOHOJaBellb y pasi
3aCTOCYBaHHS TOTO YM iHIIOTO CTATHEHHsS. Tak, Taki caHKUil, K mwTpad, nomneperxeHHs,
apellT, BUMPaBHI poOOTH TOIIO, 3aKOHO/IABYO 3aKPIIJICHO SIK OCHOBHI aJMiHICTPaTUBHI CTSIT-
HEHHSI, 1 IX MeTa — MOKapaHHs MPaBOMOPYITHUKA. 3aCTOCYBAHHS OTHOYACHO 3 HUMH JJOAATKO-
BUX CTATHEHb Iepeadadae pa3oM 3 MOKapaHHSIM MPABOIOPYITHHKA IIe ! yCyHEeHHS YMOB [UIs
JAIBIIOr0 BYMHEHHS MPABOMOPYIIEHb, OJHAK 1€ He M030aBisi€ JOJATKOBE CTATHEHHS O3HAK
nokapanHs. Lle xapaxrepno sk s ynHHoro KnAll, tak i qyist ananizoBanoro [1poexry.

OnHak 3HAYHO BAXKIUBILIMM € MUTAHHS LIONO CaMOi MpagoOMipHOCMI 000AMKOBUX CMisle-
Henv 'y cBiTHi cT. 61 KoHetuTyuii Ykpainu, ampke 3rigHo 3 KoHcTuTyui€ro, HIXTO He Moxe Oy-
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TU JIBi4i MPUTATHEHUH 70 FOPUAUYHOL BiJIMOBIJAIBHOCTI OAHOTO BUIY 3a OJIHE i TE XK MPaBo-
MOPYIICHHS.

[TpoTe mpakTHKa CBiAYUTb, 110 HE3aJIE)KHO BiJl TOTO YK 3aCTOCOBYEThHCSI OCHOBHE CTATHEH-
Hsl, Y4 OCHOBHE ¥ IOJaTKOBE, YM OKPEMO JI0IaTKOBE (SIK OCHOBHE), ISl MPaBOMOPYIITHUKA Ha-
CTa€ aJIMiHICTpaTUBHA BiJlMOBiNanbHicTh. [Ipu IbOMY Hi 3aKOHONABEIb, Hi HAYKOBIIi HE BOaua-
I0Th Y JOAATKOBUX CTATHEHHSX AKMXOCh OCOOMUBOCTEH, BPaXOBYIOUH KOTPi MU MOIJIH O TOBO-
PUTH TIPO iXHIO CYTTEBY BiIMiHHICTB BiJl IHINUX CTATHEHb. BOIHOUAC HEMae KOJAHUX JOKA3iB,
110 KOJIW BOHHU 3aCTOCOBYIOThCS K JIOJATKOBI, TO BTpayar0Th CBOT KapasbHi BIaCTUBOCTI i BU-
KOPUCTOBYIOTHCS JIUIIE K MPEBEHTUBHI 3axomu. [TinTBepIKy€eThes i AyMKa ¥ THUM, 110 3aKO-
HOJIaBEIlb 3aKPIiMKB TOJOXKEHHSI, 3T1THO 3 SKUM JOIATKOBi CTATHEHHS MOXYTh OyTH il OCHOB-
HUMH.

OTxe, SKUIO HA 0CO0Y HAK/IaJeHO OCHOBHE i JONATKOBE aJIMiHICTpaTUBHE CTATHEHHS, 1€
03HAuae, 1110 3aCTOCOBAHO 08d NOKAPAHHSL.

Bu3HaBmu 11e, TOUITLHO BiMidTH Bifl yCTAJIEHOTO MiIXOLy J0 BUPIMICHHS IbOTO TMTAHHS
i OOMEXHUTHCS OTHAM TOKapaHHSAM 32 BAMHEHHS OIHOTO TpaBonopyieHHs. [IpoTe Taki 3MiHu
MOXKHA 3aITPOBA/IUTH JIUINE 3 JOTIOMOTO 3aKOHOJABYOTO 3aKPiIJICHHS MPUHIUITY aJIbTepHa-
THUBHOCTI B CAHKIIiSIX MPABOBHX HOPM, SIKi HUHI TlepeadayaroTh NoABiHHICTh aqMiHiCTpaTUBHUX
NnoKapaHhb.

[MpuHIMN aNnbTEPHATUBHOCTI JOCUTH IIUPOKO BUKOPUCTAHUM Y CAHKIIISIX TPABOBUX HOPM,
3akpimieHnux B [IpoekTi, oqHaK BiH He 3HAWIIOB MICIS B CAHKIIIAX, AKI MepeadadaroTb MOXK-
JIMBICTh OJTHOYACHOTO 3aCTOCYBAaHHS OCHOBHOTO il JIOMATKOBOTO aJMiHiCTPaTUBHOTO CTATHEH-
Hs. Peaizaliist {poro npuHIKITY, Ha HALTY TyMKY, aCTh 3MOTY HE TiJIbKM YHUKHYTH TIO/IBiiiHO-
ro MoKapaHHsI MPaBOMOPYIIHNKA, ane i 00paTh 3 ypaxyBaHHSIM ycix OOCTaBHH CIIpaBU Take
MoKapaHHs, ke 3MOrI0 O €()eKTUBHO BIJIMHYTH Ha MPABOMOPYLIHHUKA.

Pestomyroun BUKJIaieHe, CJIiJl HArOJIOCUTH HA TOMY, 1110 HAa Cy4acHOMY eTarli peopmyBaH-
HS1 YKpaTHCHKOTO aJIMiHICTPaTUBHOTO MpaBa KOHYE MOTPIOHO CTBOPUTH KOHLIENITYaIbHO HOBHIA
koaudiKoBaHMH aKT, IKWi O 3 ypaXyBaHHSIM HOBITHIX TOKTPHUHAJILHHUX 3acajl BpaxyBaB O Ha-
SBHUN JBOPIBHEBMH XapakTep IMPAaBOBOIO PETYJIOBAaHHS IHCTHTYTY aJMiHICTpaTHBHOI
BiJINOBiganbHOCTI B YKpaiHi. | ocHOBHe — 1ieli kogudikoBaHuii akT MaB OM BpaxyBaTH BCHO Oa-
raTOMaHITHICTh peallbHUX aAMiHICTPAaTMBHO-JENIKTHUX BiAHOCUH, OKpEMi Ba)XKJIUBI acleKTH
KOTPUX HE3a/J0BiIbHO, AK BHUIAETbCA, BiJOOpaXkeHi y BiAMOBIOAHUX MOHATIHHO-TEPMiHO-
JIOTIYHUX 1 HOPMATWBHUX KOHCTPYKIiSX HAIBHOTO ChOrofiHi mpoekty Koaekcy Ykpainu mpo
aJIMiHICTPAaTUBHI MPOCTYIKH.

Ompumano 26.02.2003
Pe3rome

B crarbe aHanU3MPyIOTCSl HEKOTOPBIE aKTyallbHbIE BOTIPOCHI MPABOBOTO PEryIMPOBAHMS aJMUHUCTPATHB-
HOI1 OTBETCTBEHHOCTH B YKpaWHe, OTMEYaeTCs, YTO €ro COCTOSHUE HEe OTBeYaeT MOTPeOHOCTSIM MOCTPOCHHS
JIEMOKPaTH4eCKOT0, TPaBOBOTO rOCYAAPCTBA.

INopnepxuBast B LIeJIOM MO3UTHBHBIE CTOPOHBI MOATOTOBIEHHOTO MpoekTa HoBoro Koxekca Ykpanusl 00
aJMUHHCTPATUBHBIX MPAaBOHAPYIIEHUSX, aBTOPbl aHAIN3UPYIOT HEKOTOpbIE Harboee JUCKYCCUOHHbBIE BOTIPO-
CBI, OCTAIOIIMECs 10 CHX MOpP KOHIENTYalbHO He 10 KOHIA PeIIeHHBIMU.

AHanu3UpyIOTCs TaKWe HEJOCTATKH MPOEKTa, KaK: HETOYHOE ONpe/eNIeHne B MOHATHS aJMUHUCTPATHB-
HOTO MPOCTYIKA; HEMOMHbII 0XBaT BCeX OCHOBaHUI aJMUHUCTPATUBHOM OTBETCTBEHHOCTH; HOPMAaTUBHOE 3a-
KpeIUIeHHe aJIMHHICTPaTHBHON OTBETCTBEHHOCTH FOPHIMYECKHUX JIML; HETOYHOE OIpe/IeNIeHNe COOTHOLICHHS
OCHOBHBIX W JIOTIONHUTENbHBIX aJIMUHHUCTPATUBHBIX B3BbICKAaHWH. B cTaThe mpeanararoTcs HOPMaTHBHBIE pe-
IE€HUs], KOTOPBIE, T0 MHEHUIO aBTOPOB. MO3BOJIAT YCTPAHUTh HETOYHOCTH B MpoLiecce 10paboTKU paccMaTpu-
BaeMOT0 3aKOHOIPOEKTa.
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B.O. KY3HEL[OB

Bimaniii Onexcanopoeuu Kysneuos, cmapuiuii
suxnadau binoyepkiecokoeo 0epocasHozo azpap-
HO20 YHieepcumeny

ITPOBJIEMH BINITOBITAJIBHOCTI HPAIBHUKIB
IHHOJATKOBOI MIJITIIT YKPAIHHN

Crartsa 3 KOHCTHTyull nporojiourye YKpaiHy COLianbHOI0 IepkaBok0 B sKiii ronnHa, if
3110pOB’s, YeCTh i TigHICTB, HEMOTOPKAHHICTE i Oe3meKa BU3HAIOTHCS BHUIIMMHU COLiallbHUMHU
uinnocTsamu |, Ha migcrasi nux nososkers OCHOBHOTO 3akoHy (POPMYEThCS HOBHI MOMIAA HA
CyCIHiJIbHE 3Ha4YeHHs TaKoi raiysi npasa, sK agMiHiCTpaTUBHE MPABO i OIHOTO 3 BAXKJIMBUX HO-
ro iHCTUTYTiB — IepxKaBHOI c1yxO0u. [IpuHIMNOBI 3MiHM MOBUHHI TPYHTYBaTHCS Ha BU3HAHHI
«AKICHO HOBOI poJli ep»aBu y BiJTHOCHHAX 3 IPOMaJsiHAMU, & caMe: poJii He BIaau Haj JIo-
JIMHOIO, @ POJIi CIIy>KiHHS JIOIUHI» 2.

HeonminHOIO yMOBOIO e(eKTHBHOCTI poOOTH AEp)KaBHOTO amapary B iHTepecax yChOro
CYCIIJIBCTBA € JOTPUMAHHS yciMa Cy0’€KTaMU JICP)KaBHOTO YTPAaBJIiHHSA 3aKOHHOCTI. 3a-
KOHHICTb — 1Ie peXKHUM CYCITiIbHO-TIOJIITHYHOTO YKUTTS, 0 Niependavyae TouHe, cyBope Ta 6e3y-
MOBHE BUKOHAHHS MPABOBUX HOPM yciMa yyacHHKaMK BCiX BimHocuH 3. OnHak i aepias-
HUX CcITy>OO0BLIB LI BAMOTa Ma€ NepLIOPsAIHY Bary, OCKUTBKU BiJI LIbOTO 3aJIE)KUTh CTaH 3aKOH-
HOCTI B JIepIKaBi.

JucuumutiHa GopMy€EThCS 32 aKTUBHOTO BIJIMBY MPABOBHX HOPM, SKi 3aKpiIJIeHI B 3aKO-
HaX Ta IHIIMX HOPMATUBHHX aKTax. 3aKOHHICTb i AUCUUILTIHA € PI3HUMH MOHATTAMH, MPOTE
TiCHO MOB’sI3aHUMHU. 3aKOHHICTh — OCHOBHHI, 0a30BHI €JIEMEHT AUCLHUILIIHYU, & TOMY 3aXOJlH,
SIKi BUKOPUCTOBY€ Jep:kaBa s ii 3MiLlHEHHS i 3a0e3MeueHHs] 3aKOHHOCTI OJHOYaCHO CHpUsI-
I0Th 1 3MILIHEHHIO AUCUUILTIHY.

JloTpuMaHHs pekKMMY 3aKOHHOCTI W AMCHUIUTIHK MOTPiOHE B YCiX rajly3fX CyCHiJIbHOTO
JKUTTS, HOTO MarOTh JOTPUMYBATUCh YCi JIepiKaBHI OpraHu, FPOMaJChKi oprasizamii it rpoma-
IsHU. Ane ocoOnuMBOi yBarm BOHO HaOyBae B JisJIbHOCTI JIep)KaBHHX CIIYKOOBIIB —
NpaliBHUKIB MonaTKoBoi Miniwii. e moscHIoeThCsl HacaMmrnepe] TUM, 110 OpraHd BUKOHABYOT
Bhaau (a aepxaBHi Ciy>KOOBL € MpeACcTaBHUKAMU i€l BIaln) AOCUTh YacTO KOHTAKTYIOTh 3
rpoMajsiHaMu 1 FOPUAUMYHUMHU 0co0aMu, JiF0uu MpH LbOMY Bill iMeHi aepkaBu. besnepeuHo,
CTaBJICHHS TPOMAJSH O Jep)kKaBU (POPMYETBCS 3 ypaxyBaHHSIM IOCBiy TaKUX KOHTAKTiB.
JoBipa un HeraTuBHE CTaBJICHHS TPOMAJSH 10 epKaBU Ta ii JisTBHOCTI (OPMYETHCS TAKOXK
i BIUIMBOM JOCBiy KOHTAaKTIiB 3 MPeJACTaBHUKAMHU MOJATKOBOI MiJlillii YKpaiHu — Tex 4uc-
JICHHOTO 3aroHy JIp>KaBHUX CITYKOOBIIiB.

3po3yMisio, SIKIO MpaLiBHUKKU MOAATKOBOI MiJILi{ MepeBUIyIOTh CBOI MpaBa, HEXTYIOTh
CBOIMU 000B’sI3KaMU, 10 HUX 3aCTOCOBYIOTbCS TUCLMITIHAPHI 3aXO0IH.

AJie crifl 3a3HaYMTH, 110 33 aMiHICTpaTUBHI MPOCTYIKH, BYNHEHI HUMH B XOJi BUKOHAH-
HS CTy)00BUX 00OB’sI3KiB, MPaLliBHUKK TOAATKOBOT MimiMii BigMoBigHO 10 YacTuHU 1 cT. 15
Konekcy VkpaiHW Tpo aaMiHiCTpaTHBHI MpaBOMOPYIIEHHS TEX HECYyTh IUCIMIITiHAPHY
BiAMOBiaNbHICTh. SIK BUHSATOK, 3a MOPYLIEHHS MPaBWI, HOPM i CTAHIAPTIB, IO CTOCYIOTHCS
0e3neKu JOPOXKHBOTO PyXy, CAHITAPHO-TIri€HIUYHUX i CaHITApPHO-MPOTHEMiAEMIUHUX MPABUI i
HOpM, TpaBWJ MOJIOBaHHA, puOaIbCTBa Ta OXOPOHM PHUOHMX 3amaciB, MUTHUX MpaBuil,
CKOECHHS KOPYNUIHHWX i Ta iHIIMX MpaBOMOPYLIEHb, TMOB’S3aHUX 3 KOPYIIi€l0, Herpa-
BOMipHE BUKOPUCTAHHS IepKaBHOTO MaliHa, HEBKHUTTS 3aXO/IiB II0J0 TIEBHOI YXBaNU CyLy UH
MIEBHOI MMOCTAaHOBH CYIII, 1010 MOJAaHHS OpraHy Ji3HaHHS, Ci40ro abo MpoTecTy, MPUIUCY
Y1 MOJAHHS MPOKYpPOpa, YXUJICHHS Bill BAKOHAHHS 3aKOHHUX BHMOT MPOKYPOpa, MOpY LICHHs
3aKOHO/IaBCTBA NPO JePKABHY TAEMHHULIO, i ocobu HecyTh a,[l,MIHICTpaTI/lBHy BiZIO-
BiJJAJTbHICTh HA 3arajbHUX MiJCTaBaXx, aje 10 HUX He MOXYTh OyTH 3aCTOCOBaHI BUIPaBHi Po-
0OTH ¥ agMiHICTpaTHBHUI apeniT.

© B.O. Kyzsernos, 2003
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OJ:(HaK y BUNAJKax, 3a3HaYeHuX y wvacTuHi nepuwiid cT. 15 Komekcy VYkpaiHu mpo
aI[MlHlCTpaTI/IBHl TPaBONOPY LICHHS!, OPraHK (noca}:[om 0CO0M), IKUM HaJIaHO MPaBO HaKIaaa-
TH a,I[MlHICTpaTI/IBHl CTATHEHHS, MOXYTb 3aMicTh HaKJIaJeHUX CTATHEHb MepeaaBaTH Ma-
Tepiajii PO MPaBONOPYIICHHS BiAMOBIIHUM OpraHaM JUIsi BUPILICHHS MUTAHHS MPO MPHUTSAT-
HEHHS BUHHHUX JI0 TUCIMIUTIHAPHOT BiAMOBiAaMBHOCTI.

AJMiHICTPaTUBHUM MPOCTYTIKOM BU3HAETHCS TiJIbKU TaKe JisHHA, 32 SKe 3aKOHOJaBCTBOM
nepeadayeHa aAMiHICTpaTUBHA BiJINOBiJanbHICTh, TOOTO 0coba Mae OyTH agMiHiCTPaTUBHO
nokapaHor. 3 OJHOTO OOKy, aaMiHICTpaTHMBHE TMPABOMOPYIIEHHS € TMiACTaBOIO s
aJIMiHICTPAaTUBHOI BiJIMOBIAJILHOCTI, & 3 1HIIIOT0, TaKa BiNOBiNaNbHICTh — 000B’A3KOBa O3Ha-
Ka aJMiHICTpaTMBHOTO TNPABOMOpPYIICHHs, sKa BHW3Havae Woro mnpupoxy. [Ipu npomy
aZMiHICTPaTHBHI MPOCTYIIKK HE 3aBXIM TATHYTH 3a COOOI0 aIMiHICTpaTHUBHI CTATHEHHS, ajie
MOXJIUBICTh X 3aCTOCYBaHHA € HOro 000OB’SI3KOBOKO O3HAKOK. AJIMiHICTpaTHBHI MPaBOMOpY-
IISHHSI MPAI[iBHUKIB MOAATKOBOI MIJIIIiT € BUHSATKOM i3 3arajibHOTO MpaBUja, iX CKOEHHS, 3a 3a-
ralbHUM TIPaBWUJIOM, TATHe 3a Co0OK He aJaMiHICTpaTWBHY, a JAWCIHUILUTIHAPHY
BiJIMOBiNaJIbHICTh BUHYBATIIS, TOOTO B I[bOMY pa3i aJMiHiCTPaTUBHOIO MOKApaHHS HEMAE, XO-
Ya BiJ LIbOTO CTATHEHHS HE MEPECTAIOTh OyTH aAMiHICTpaTHBHUMU 4.

Mu BBakaemo, 110 AUCUUILTIHAPHA BiAMOBiAANBHICT MpPALliBHUKIB MOJATKOBOT MLl —
e nepeadadueHuit HopMaMu TPYAOBOTO i aIMiHICTPAaTUBHOTO MpaBa 0CcoONIMBE MPABOBE CTAHO-
BHUIIIE MOPYLIHKUKA i MOCa0BUX 0ci0, AKi HafileHi TUCIMITIIHAPHOIO BIAJI0L0, 110 Nepeadadae
000B’S30K TPABOMOPYIIHUKA BiIMOBICTH 3a CKOEHE AMCUMUIUTIHAPHE ab0 aJMiHiCTpaTHBHE
MPaBOMOPYIICHHS Ta 000B’ 130K MOCaI0BOi 0COOW BUMArarH BiJl MOPYIITHKUKA 3BiT MPO TaKY IO-
BEJIiHKY ¥ 3aCTOCYBAaTH JI0 HOTO B HEOOXiTHMX BUIAJKaX 3aXO/iB BILIMBY, Iepe10adeHuX HOp-
MaMH TMpaBsa.

BbazoBoto i HalMOIMPEHiIIOo MiACTABOI TUCUUIIIiHAPHOT BiIMOB1NAaIbHOCTI € BAMHEHHS
JUCLUTIIIHAPHOTO TpocTynKy. OMHaK AWCIUIUTIHAPHE 3aKOHOJIABCTBO, Ha BIAMIHY BiA
KPUMiHaJIbHOTO Ta aJMIiHICTPaTHBHOIO, He Ja€ BH3HAUEHHs IiJCTaB IUCHHUILIiHAPHOT
BiJIMOBiNAJILHOCTI, TOMY € Pi3Hi MiJXOAX BYSHUX J0 BU3HAYCHHS KX MifcTaB. HaitGinbm Bra-
JMM, Ha Hally JYMKY, € BU3HaYE€HHS JUCIMILTIHAPHOTO MPOCTYTKY JAEP)KaBHOTO CITY>KOOBIIA,
ske 3anpornoHyBas B.B. IllepOuHa, 3a3HauMBIIY, 10 «IIe TPOTUIIPABHE, BUHHE (YyMHCHE 200
HeoOepeXkHe) NisHHS (sl UM Oe3isNIbHICTD), SIKe MOcsATae Ha CIy>»k00BY NUCLMILTIHY B JA€p-
JKaBHOMY OpraHi IUISXOM HEBUKOHAHHS a00 HEHAJEe)KHOTO BUKOHAHHS CBOIX CITY>KOOBHX
000B’S3KiB, MOpYyIIeHHS 3a00pOH ab0 3JIOBKWBAHHS MOBHOBKEHHSIMM, a TAKOXK yUUHEHHS
MPOCTYTIKIB, 110 TAHLOJISITH HOTO K JAEPKABHOTO CITYKOOBIIS a00 AUCKPEINUTYIOTh YCTAHOBY B
AKii BIH mpamroe» .

Mu BBaxkaeMo, 110 MiJICTABOIO JUIs MPUTATHEHHS MpalliBHUKA MMOJATKOBOI MIIiIiT 10 Auc-
LUUITiHAPHOT BiAMOBIAANBHOCTI € CKOEHHS HUM IUCLUUIUTIHAPHOrO abo aIMiHiCTpaTHMBHOTO
MPOCTYTIKY.

[ToHATTS agMiHICTpaTHBHOIO MPaBOMOPYIIEHHS (MPOCTYNKY) MicTUTheA y cT. 9 KmAIl.
Cknaj ajMiHICTPaTUBHOTO MPABOMOPYIIEHHS (TIPOCTYNKY) — L€ CYKYMHICTh YCTaHOBJIEHUX
3aKOHOM 00’ €KTUBHUX i Cy0’€KTUBHUX O3HAK, 110 XapaKTEPU3YIOTh JIit0 a00 Oe3MisIbHICTh K
aaMiHicTpatuBHe npaBonopyieHHs (nmpoctynok) ©. Cknaay KOHKPETHUX aMiHICTPaTHBHUX
MpaBoONOpYLIeHb (POCTYTKiB) MIicTAThCS B MaBax 5-15 Ocobnusoi yactunu KnAll, a Takox
y JesKHUX IHITNX 3aKOHOJIaBYMX aKTax (Hampukiag MUTHOMY KofeKci YKpaiHu).

JlucuurutiHapHui TPOCTYTIOK TMpalliBHUKA MOJATKOBOI Millillii, HA HaNly JyMKY, MOXXHa
BHU3HAYUTH, K IPOTHIIPaBHE (YMHUCHE Y1 HeoOepeKHe) MistHHSA (i uu Oe3isIbHICTD), 10 TOo-
pylIye ciry>k00BY AMCUMWIUTIHY B TiIPO3/iJli TIOAATKOBOT MiJillii BHACHiOK HEBUKOHAHHS 200
HEHaJIe)KHOTO BUKOHAHHSI MPALliBHUKOM CBOIX 00OB’s3KiB, MOPYIIEHHS HUM 3a00pOH i oOMe-
JKEHb, 3JIOBKMBaHHs MpaBaMu a00 CKOEHHS MPOCTYIKY, SIKU FaHbOUTH HOro sIK AepKaBHOTO
CITyk00BIIs a00 TUCKPEANTYE OpPTraH Iep KaBHOI IMOIATKOBOI CITy)0u YKpaiHu.

Jl5is 0OTpYHTOBAHOTO MPUTSATHEHHS MPAaliBHUKIB MOJATKOBOI MiNillii 0 JUCHMILTIHAPHOT
BiJIMOBiNATBHOCTI HEOOXiJJHO BCTAHOBUTHU CKJIJ HOrO MUCIMIIIHAPHOTO MPOCTYTKY: 00 €KT,
00’€KTHBHY CTOPOHY, CY0’€KT i Cy0’€KTHBHY CTOPOHY.

[epenyciMm HEoOXiTHO BCTAHOBWTH, Ha L0 CIPSMOBaHA Jis 0COOM — AMCUMUIUTIHAPHUN
MPOCTYIOK — MpaliBHUKA NMOAATKOBOT Miillii, sKi CyCHiNbHI BiIHOCHHHU BiH J€30praHi3ye Ta-
KOO JTi€l0, iHaKIle Kaxy4H, Tpeda BkazaTh 00’ €KT MpaBOMOpPYLIEHHS.
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Y Teopii npasa HANIOMIMPEHIIIOO € AyMKA, 110 3aralbHAM 00’€KTOM NPABOTIOPYIIEHb €
cycmanl BiJJTHOCHHH. I[chI/mmHale TPOCTYTIKH [OPYIIYIOTh HOPMAIIbHHIA PERHUM TisUTh-
HOCTI n1np03/:umB MOAATKOBOI MiNiIiT, ):[e30praH13OByI0TL NOPSJOK CYCIIBHUX BiIHOCHH Y
npoueci GyHKLUiIOHYBaHHS KOJIEKTHBY BiAmoBigHOro oprany. Kpim Toro, mucuumtiHapHi mpo-
CTYIIKH CTOCYIOTBCS Pi3HUX CTOPiH CIY>KOOBOI NisJIBHOCTI MpalliBHUKIB MOJATKOBOI MIiLIii,
3aMOAII0I0YH IKOAY KOHKPETHUM 00’ €KTaM LUX MPaBOMOPYILEHb.

OO0’ eKTUBHY CTOPOHY JUCLUTUTIHAPHOTO IPOCTYITIKY MpawliBHUKA MOAATKOBOT Miniui'l' xa-
PaKTepH3YIOTh Taki eJNeMeHTH: TPOTHIPABHE HistHHS (Oist 9u Oe3IisUTBHICTB), H_IKII[J'[I/IBI
HACTIi 1KY, TPUYUHHHUH 3B’ 30K MK TisTHHSIM 1 IIKiZJTMBAMHU HACTIJKaMH, a TAKOX dac i Micie
it

Os3Haka IpOTHNPABHOCTI TiICHO MOB’si3aHa 3 00’ €KTOM i1 03Ha4ae 3a00pOHy MEeBHOI 1ii i 3a-
rpo3y 3aCTOCYBaHHS CaHKLIH.

Onnax, sk ciyuHo 3a3Hauae JI.O. CipoBarchka, [t AMCUMITTIHAPHUX NPOCTYIIKIB Y HOP-
MaTHBHHMX aKTaxX 31e0iTbLIOr0 HE BH3HAYEHO KOHKPETHOIO CKIIady NpaBONOpYIICHb i,
BiJIIOBi/TIHO, HE BCTAHOBJIEHO i KOHKPETHUX CaHKIiN. B omqHUX BUMagkax 3aKoHOIABeUb Mps-
MO BKa3y€ Ha 3a00pOHU TisTHHSI (HanprKaz mpory abo mpuxin Ha po60Ty B HETBEPE30MY
CTaHi), B iHINX — (hikCye 000B’SI3KHM Cy0’€KTIB, a iX HEBUKOHAHHS PO3LIHIOE SK MPOTUIIPABHI.
Jpyruii 3aci6 6inblI XapakTepHUM Ui PEryJIIOBaHHs TPYAOBHX BiHOCHH 7.

[TpoTunpaBHi AissHHS MPOSBIAIOTECS Y 1BOX (hopMax: y CKOEHHI 3a00pOHEHOT0 IisiHHS a0
B 0€31is7IbHOCTI.

JInis mpaliBHUKIB MipO3/AiJ1iB MOAATKOBOI MiJlillii MPOTUIIpaBHi IisHHS NepestiueHi y cT. 14
3akony Vkpainm «IIpo gepxasHy ciyx0Oy» 8. Lle HeBMKOHAaHHS a00 HEHAJEKHE BUKOHAHHS
city00BHX 000B’SI3KiB, MEPEBUILCHHS OBHOBAXXEHb, MOPYIIEHHS OOMEXEHb, IOB’A3aHUX 3
MPOXOXKEHHAM JIepKABHOT CIIY>KOH, & TAKOXK CKOEHHS MOCTYTIKY, SIKUi TaHBOUTH AEeP>KaBHOTO
CITy>k00BLS 200 AUCKPEAUTYE OpraH, y SKOMY BiH MpaLIoE.

O00B’s13k0Ba BUMOTa 10 Cy0’ €KTa AMCHUIUTIHAPHOTO MPOCTYIKY — NMEBHUI MPAaBOBHI CTaH
npaBonopyrHuka. [IpaiBHUK MOAATKOBOI MIMilil MOBUHEH BHUKOHYBATH CBOIO CIIY)KOOBY
(GYHKIII0 y CKJIAJ KaIpoBOTO MiApO3aiay MoAaTkoBoT MiJilii. HasBHICTS IIMX MpaBOBiTHOCHH
€ HeoOXiTHOI YMOBOIO JIJIsl PUTATHEHHS MpaliBHUKA 10 TUCIMITTIHAPHOT BiIMOBiNaIbHOCTI.

Cy0’€XTUBHY CTOPOHY JUCLUIUTIHAPHOTO MPOCTYMKY MpaLiBHUKA MOJATKOBOI MimiLii xa-
paxkTepu3ye NpoBUHA. SIK 1 B iHIIKMX pi3HOBUIAX IOPUAWYHOT BiAMOBiAAbHOCTI, BUHA MOJISTae
B OIIHI[ 0CO0O0I0 CKOEHOTO HEHO MPOTHIIPABHOTO MisHHS Ta HOTO HACTIOKY. 3aleXHO BiX
MOEJHAHHS 1HTENEKTYyaJIbHOTO Ta BOJIbOBOTO MOMEHTIB PO3PIi3HSAIOTH TaKi (hOpMHU MPOBUHH:
ymucen (ipsAMuUil i HenpsAMUil) Ta HeoOepekKHICTh (CAMOBIIEBHEHICTh, HEXTYBaHHS Hebe3re-
KOIO).

JucuumniiHapHuid TPOCTYTIOK BBAXKAETHCSI CKOEHUM 3 YMHCIIOM, SIKIIO 0c00a, 10 HOro
CKOiJIa, YCBiZOMIIIOBajia MPOTUIIPABHUN XapakTep cBOe€l Aii un Oe3amisiibHOCTI, mepeadadaia
TXHi WKIiATUBI HACTiAKK ¥ Gakana abo CBiIOMO MpuUIycKajia HaCTaHHS TaKUX HACIIJIKiB.

JlcuurutiHapHuid MTPOCTYTOK BBAXKAETHCS CKOEHMM 3 HEOOEPEIKHOCTI, KMo ocoba, sKa
fioro ckoina, nepeadadana MOKIIUBICTh HACTAHHS IIKiUTMBUX HACJIIJIKIB CBOET MTiT UM Oe31isTb-
HOCTI, MPOTE JIETKOBAYKHO PO3paxoByBalia Ha iX BiJijBepHeHHs a00 He nepeadadana MOXXIUBOCTI
HACTaHHS TAaKWX HACJIJKiB, XOua MOBMHHA i MOIa iX nmependaynTy.

YeBigomileHHs paliBHUKOM MPOTUIIPABHOCTI AisHHS HEOOXiJHe 1Ji BCTAHOBJIEHHS HOTro
MPOBHHU. SIKIO MpaIliBHUK MOAATKOBOT MUTIIIi{ 3HA€E, 10 HEBUKOHAHHS a00 HEHAJIE)KHE BUKO-
HaHHS CITy>)KOOBUX 00OB’S3KiB, 3JI0BKUBAHHS TOBHOBOKEHHSIMU ab0 MOPYIICHHS 3a00pOHH €
MPOTHUITPABHHUM i CKOIO€ 11i JisTHHSI, BiH Jli€ YMUCHO.

Crin Takok Mary Ha yBasi, IO MpaliBHUK MOJATKOBOI MiiLii i 4ac 3aCTOCYBaHHS 10
HBOT'O 3aX0JliB AUCLUILTIHAPHOT BiINOBiAAIBHOCTI Ma€ NeBHi npasa. Hacamnepen, nopyHuk
CITy>k00BOT IUCUUILIIHM Ta HOPM aAMiHICTpaTHUBHOTO MpaBa Ma€ MpaBoO OYiKyBaTH i BUMaraTu
3aCTOCYBaHHS TiJIBKM TAaKHX 3aXOMiB MUCHHWIUTIHAPHOI BiANOBIHaTBHOCTI, sKi mepenbadeHi
YHMHHUM 3aKOHO/IABCTBOM, & TAKOXK BUMAraTy BiAMOBiJaIBHOCTI iX CKOEHOMY MopyIieHHI0. Ha
JKallb, Y IPAKTHIIi 3aCTOCYBAHHS AUCIUIUTIHAPHOTO 3aKOHOAABCTRA TPAIUISIIOTHCS BUTIAKH, KO-
JI1 HAYaJIbHUKH 3aCTOCOBYIOTH CTSTHEHHS, HE Tiepei0adeHi YNHHUM 3aKOHO/IaBCTBOM a00 Taxki,
IO HE BiAMOBiAAIOTH TSHKKOCTI CKOEHOTO MPOCTYTIKY.

[MpaniBHUKOBI TTOAATKOBOI MiJIiIlil HAAETHCS TAKOXK MPABO OCKAPIKUTHU PIllIEHHS PO Ha-
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KJIIeHHS] HA HbOTO JUCLMUIUTIHAPHOTO CTATHEHHS B MOPSAKY, NependaueHOMy YMHHUM 3aKo-
HO/IaBCTBOM.

AHaNi3y0un AMCUMUIUTIHAPHE 3aKOHONABCTBO, MU BBa)XXAEMO, IO BOHO MOTpeOye J0-
KOPiHHHX 3MiH, IPUBEJICHHS OTO Yy BilMOBIIHICTh 10 KOHCTUTYLIHHUX MOJOXKEHb.

Heo0OxifnHO 3BepHYTH yBary Ha MeBHi MOJOXKEHHS, 1110 TIOB’A3aHi 3 BCTAHOBJICHHSM I[bOTO
BUJY BiJNOBiJAJBbHOCTI JUIs MpaliBHUKIB MOAATKOBOT MifilLil, 6€3 AKMX Y AMCUUILTIHAPHOMY
3aKOHOAABCTBI OyAyTh CYTTEBI MPOTAIMHU.

Tak, y npeamOyii JluciuniaiHapHOTo cTaTyTy MojaTtkoBoi Mifiiil JlepkaBHOT MoAaTKoBOT
cyx0u Ykpainu Mae OyTH C(OpPMYITbOBaHE IMOJOKEHHS MPO Te, IO el CTaTyT BU3HAYAE
CYTHICTh CITy>0O0BOi JUCIUIUTIHHA, 000B’3KW MpalliBHUKIB 100 ii JoAep)KaHHs, BUIN 320XO0-
YeHb Ta JTUCIMITIIHAPHUX CTATHEHB, NPaBa HAYaJILHUKIB, MOPAJO0K 3aCTOCYBaHHS CTSATHEHb, a
TaKOX MOJAHHS i po3mIALy 3asB, MPOMO3ULiil Ta cKapr.

3a3Ha4uMo, 1110 BCi MPAIiBHUKU MOJATKOBOT MM JepKaBHOI MOAATKOBOI Ciy»0n YK-
paiHu, SIKUM TPHCBOEHI CHIeLialbHi 3BaHHsI, HE3aJIeXKHO Bifl CITyKOOBOTO CTAaHOBHIIA Ta 3aCTYT,
MOBUHHI HEYXWIBHO KEPYBATHCS BUMOT'aMH IIBOTO CTATYTY.

VY crarTti 1 craryty Tpeba BU3HAYUTH TIOHATTS «CIy»)00Ba JUCHUIUTIHA TPAl[iBHUKIB TO-
JIATKOBO1 MiJiLlii Jep»aBHOT MOAATKOBOT cilyOu YKpaiHW», OCKIJIbKH Bijl IbOTO 6a30BOT0 TO-
HSTTS 3aJIeXKaThMe PaBUIbHICTh OL[iHKH TXHBOT pOOOTH NMPaBO3aCTOCOBYBAYEM .

Crny>x00Ba TUCIUTUTIHA MPAIiBHUKIB MOIATKOBOI MIJIIil MOJiATraE B AOTPUMAHHI 3aralib-
HUX i CHeUialbHUX MpaB, 000B’SI3KiB i 00MeKeHb, BCTaHOBIEHHX KOHCTHTYLIEIO Ta 3aKOHO-
JTaBCTBOM YKpaiHW, NPUCITOI0, CTaTyTaMH, HOPMAaTUBHUMM akTaMu Jlep>kaBHOI MOJATKOBOI
cyx0u YkpaiHu, KOHTpaKTaMy, Haka3aMH Hav4aJbHUKIB, [0 BUIAIOTHCS B MeXax iXHIX IO-
BHOBQKEHb.

Crnyx00Ba AMCLMIUIIHA B LIUX OpraHax MoJaTkoBOi MiJlillii IPYHTY€ThCS Ha BUCOKil CBifO-
MOCTi, MEPEeKOHaHHI Ta TIMOOKOMY PO3YMiHHI KOXKHUM MpaLiBHUKOM CBOTO CIy>KOOBOTO
000B’ 53Ky, BiZINIOBIJAILHOCTI 32 OXOPOHY €KOHOMi4HOT Oe3meku BiTun3Hu, BipHOCTI MpHUCs3i.

V nucuurutiHapHe 3aKOHOAAaBCTBO MPO JisUTBHICTh OPraHiB MoAaTKOBOT Milillii Tpeba BHe-
CTH BHM3HAYeHHS IHUCLUIUTIHAPHOTO IMPOCTYNKY Ta TiJACTaB 3aCTOCYBaHHS IUCHUIUTIHAPHOL
BiZMMOBiTAIBLHOCTI.

HeoOxigHo TakoXX BperyioBaTH MeXaHi3M 3aMiHM aJMiHiCTpaTWBHOI BilMOBiNaIbHOCTI
JUCITUTUTIHAPHOIO Ta TPOIEC peatizallil BiMOBIAaILHOCTI B pa3i CKOEHHs MpalliBHUKOM I10-
JIATKOBOT MiMiLii aAMiHICTPAaTHBHOTO MPOCTYTIKY.

VYV craryti Tpeba BCTaHOBHTH, IO 3a BYMHEHHS aJMIiHICTPATUBHUX MPOCTYIKIB [0
MpaliBHUKIB MOJATKOBOT MiJillii, 3aJIEXKHO BiJ CTyTNeHs IXHbOI BUHU W TSDKKOCTI MPOCTYIIKY,
BiJINOBiTHUM Ha4aJbHUKOM MOXKe OyTH HaKiaJeHe OJIHE 3 TAaKUX CTATHEHb: JIOTaHa; CyBOpa
JIOraHa; MoMNepePKeHHS PO HETMOBHY CIIy>kK0O0BY BiAMOBIHICTh; MOHWKEHHS B MOCA].

[TpaBoBa ¢dopma 3akpimjeHHS TOJIOXKEHb MPO JUCHHUILUTIHAPHY BiANOBiAaNbHICTH
MPALiBHUKIB MOJATKOBOI MIJIIIIiT — 1€ Ti KOHKPETHI HOPMATHBHI aKTH, B SKMX BOHH 00’ €KTHB-
HO BiJoOpaxkaroThes. TiNIbKM BTiJIeHI B TaKWX aKTaX TEOPETHYHI MOJIOKEHHS, 10 po3po0Iis-
IOTBCS BACHUMHU-IOPUCTAMH, CTAIOTh MPAKTHYHUM KePiBHHULITBOM IO [il.

TpanuuiiiHo cknanocs Tak, 0 MUTAHHS, OB’ A3aHi 3 TUCIUITITIHAPHOIO BiAMOBIJAIbHICTIO
NpaliBHUKIB IepKABHUX OPraHiB, 3aKPiIUTIOBANNCS B 3aKOHAX a00 AUCLUIUTIHAPHUX CTATyTaX.
Hanpuknan, 3akonu Ykpainu «IIpo kBamidikauiiini xomicii, kBanigikauiiHy atecTauito i
JUCUMIUTIHAPHY BiANOBifanbHIiCTh cyaniB cyaiB Ykpainu» 2, «IIpo nepxkasHy ciyxOy» 10,
«lucumMnuinapuuii craryT npokyparypu Ykpainm» !, «JlucuMmuiHapHuii cratyT opraHis
BHYTpimHiX crnpaB Vkpainw» 2. Ha Hamy gymKy, us ¢popMa 3aKpilieHHs, MONOXKEHD OB s~
3aHUX 3 JUCUUILTIHAPHOK BiAMOBiAANBHICTIO CIyOOBIIIB JepKaBHUX OpraHiB, cebe HE BU-
yeprasna.

Bignosiguo 10 ct. 25 3akony Ykpainu «I1po aepkaBHy TOJATKOBY Cly:k0y B YkpaiHi» 13,
MPALiBHAKKA TIOAATKOBOI MiMilii HeCyTh AMCHMIUIIHAPHY BiAMOBigaNbHICTH 3rigHO 3 Jlnc-
[UITIHAPHUAM CTaTyTOM OpraHiB BHYTPIlIHIX CrpaB, 3aTBepmkeHoro Ykazom [Ipesunii Bep-
xoBHOI Pagu Vkpaincekoi PCP Bin 29 nunns 1991 p. 14, Ane npasosuii cTaryc npaniBHUKIB
MO/IaTKOBOT Mimillii 3HA4YHO BiAPi3HAETbCA BiA TMPABOBOrO CTAaTyCy INpaliBHUKIB OpraHiB
BHYTpilIHIX cripaB. ToMy NpUTSArHEHHS MpauiBHUKIB MOJATKOBOT MiniLlii 10 BigMOBiAAIbHOCTI
Ha MiJCTaBi HOPMATUBHOIO aKTy, PO3PaxOBaHOI'0 Ha CMiBPOOITHUKIB iHIIOTO BiIOMCTBA, HEBU-
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npasaane. Kpim toro, Ha gymky B.B. lllepbunu, unHHuii ucuumuiiHapHUi CTaTyT OpraHis
BHYTpIIIHIX cnpaB He BimmoBimae Bumoram KoHctutynii YkpaiHu ¥ He MiCTUTh HaiBax-
JUBIIINAX TOJIOXKEHb, MOB’A3aHUX 31 CHenudikorw IUCHUIUTIHAPHOT BiNMOBiAANBHOCTI
NpauiBHUKIB KX opraxis 15,

3Bakaroun Ha 11i OOCTaBWHM, YCi TIOJIOKEHHS, SIKi TOB‘Si3aHi 3 JUCHMILUIIHOKW ¥ aMc-
LUITIHAPHOK BiJNOBiJANBHICTIO MPaliBHUKIB MOJATKOBOIT MiJillil, MatOTb OyTH 3aKpillieHi B
JucuumniiHapHOMY CTaTyTi MOAATKOBOI Mimilii Aep:kaBHOT MONATKOBOI CIIy:k0M YKpaiHu, 110
Oyze MpUHHATHIT BUIIUM 3aKOHOIABYMM OPraHoOM JiepKaBd. AJke OyJe HeJOTiYHNM, SIKIIO Ha-
MIPUKJIA, MTATAHHS JUCIUTUTIHAPHOT BiAMOBIAATBHOCTI CITyK00BIIiB Takoro ()iHaHCOBOTO Opra-
Hy, K JlepkaBHa KOHTPOJILHO-PEBi3iitHa cily:k0a, peryrorThes KogekcoM 3akoHiB mpo mpa-
o Ykpainu it 3akonom Ykpainu «IIpo nepxkaBHy ciyx0y», npuitaari BepxosHoto Pagoro Yk-
paiHu, a AMCUMIUTIHAPHA BiAMOBiAANBHICTh MpaLliBHUKA MOJATKOBOI Miniuii Jlep:kaBHoT moaar-
KOBOT ciIyk0u YKpaiHu, opraHy sSkuid BUKOHY€ (DYyHKLIT MPaBOOXOPOHU Ta (hiHAHCOBOTO KOH-
Tpoto, Oyae BperyiboBaHa akToM, MPUHHATHM, Hanpuknaa, Kabinerom MinicTpi Ykpainu.
Takwii cTaH peueit He CIPUATHME 3MILHEHHIO pEXKUMY 3aKOHHOCTI B iep)kaBi. A ToMy Ha 4aci
MiAr0TOBKA Ta MPUUHATTS JIMCUMTIUTIHAPHOTO CTATyTy MOJATKOBOT MUJTILIT IepyKaBHOT TIO1aTKO-
BOI CiTy>x0u YkpaiHu.

! Hoea Koncrutynis Yipaiuu: Orsz, koMmenTapi i Teker OcHoBHoro 3akony. — K., 1977. — C. 91.

2 Asep’snoe B. AnmiHicTpaTBHe MpaBo YKpaiHW: JOKTPHHATBHI acnekTH pedopmysanss // [IpaBo V-
painu. — 1998. — Ne 8. — C. §-13.

3 Teopus rocynapctsa 1 npasa / [loa. pen. Anekceesa. — M., 1966. — 480c.

4 Heanoe B.H. MarepualibHO-IPaBOBbIE U MPOLECCYaTbHbIE TAPAHTUN 3aKOHHOCTHU MPHUBJICUEHUS K al-
MUHHUCTPATUBHOM OTBeTCTBEHHOCTHU: Jluc. KaHa. top. Hayk.: 12.00.07. Onecckuii HALMOHANBHBIA YHUBEPCHU-
tet. — O., 2001. — C. 96-97.

5 [IJep6una B.B. JIACUMINNHAPHAS OTBETCTBEHHOCTh FOCYIAPCTBEHHBIX CITYXKALMX OPraHOB BHYTPEH-
Hux aen: Jluc. kaHa. op. Hayk. 12.00.07. YH-T BHyTp.nen. — Xapkis, 1998. — C. 171.

6 Bumsx FO.II., 3yii B.B. — C.127.

7 Coiposamcias JT.A. OTBETCTBEHHOCTH 33 HAPYLIEHHE TPYAOBOIO 3aKOHOAATENbCTBA. — M., 1990. — 176 c.

8 3akon Vipainu 8ix 16 rpyaas 1993 poky «IIpo aepsasHy ciyxGy» // Bizomocti BepxosHoi Pagu Yk-
painu. — 1993. — Ne 52. — C1.490.

9 3axon Yipainu Bin 2 motoro 1994 p. «Ilpo ksamidikaniiini komicii, kBamipiauiitay arecrauito i auc-
UIUTIHAPHY BiAMOBiNANBHICTE CyIniB cymiB Ykpainu» // Bimomocti BepxoBnol Pagu Ykpaiau. — 1994, —
Ne 22. — Cr. 140.

10 3gxon Vipainu Bin 16 rpymas 1993 poxy «Ilpo mepskasHy cayx6y» / Bizomocti BepxosHoi Paau Y-
painu. — 1993. — Ne52. — C1.490.

V Tucyunninapruii cmamym npoxyparypu Yipainu: 3atepikeHo nocTaHoBoro BepxosHoi Paau Vi-
painu Bix 6 nucronazna 1991 p. // Bimomocti BepxoBnoi Pagu Ykpainu. — 1992. — Ne 4. — Cr. 15.

12 Trueyunninapmuii craryt opranis BHyTpiuHix cnpas Yipaiucskoi PCP.

13 3akon Ypainu «Ilpo mepxaBHy mopatkoBy ciyxby B Vkpaiui» / Bizomocti Bepxosnoi Pagu Yi-
painm. — 1998. — Ne 29. — Cr. 190.

14 Jtucyunninapnuii craryt oprauis BHyTpimHix cripas Yipaincekoi PCP Bix 29 mumust 1991 p. Ne 1368
// Binomocti BepxoBHoi Pamu YPCP, 1991. — Ne 45. — Cr. 599.

15 LJepbuna B.B. lucuunianHapHas OTBETCTBEHHOCTh FOCYJapCTBEHHBIX CIIy’KAIllUX OPraHOB BHYTPEH-
Hux aen: Jluc. kaua. rop. Hayk. 12.00.07. YH-T BHYTp. nen. — Xapkis, 1998. — C. 171.

Ompumano 12.11.2002
Pe3rome

B craTtbe paccMOTpeHbI BOMPOCH! B3aMMOCBS3H 3aKOHHOCTH M AWCLUMUIIMHBI TPUMEHHUTENIBHO K PabOTHH-
KaM Hajiorooil munuuuy. Ilpennoxeno onpeneneHue 0OTBETCTBEHHOCTH, AUCUUIIIMHAPHOIO IPOCTYIIKA, pac-
CMOTPEHBI OCHOBaHUE 3aKPENJIeHHs COOTBETCTBYIOMINX IMONOXEHWH O AMUCLHUMINHAPHONW OTBETCTBEHHOCTH
pabOTHHMKOB HAJOTOBOI MUJIMIWK B JIMCUNTIIIMHAPHOM YCTaBe HaJOTOBOI MUJIMLIUK OCYIapCTBEHHON Hao-
TOBOI1 CITy’)KObI YKpauHBI.
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Tpubok I.O. MpuHUMNM agMiHICTpaTUBHOIO NPOBaAXEHHA 3a CKapramu...

1.0. 'PUEOK

Izop Onezosuu I'pubok, acnipanm Incmumymy oep-
arcasu i npaea im. B.M. Kopeyvrkoco HAH Yxpainu

NPUHIUIIA AJMIHICTPATUBHOI'O ITPOBAIZKEHHS
3A CKAPTAMMU ®I3BUYHUX TA IOPUINYHUX OCIb

Huni B Vlcpa'l'Hi HeMae HOPMAaTHBHOTO aKTa, SIKM CHCTEMATH3YBaB 06U agMiHiCTpaTUBHO-
npouecyanbm (npoueﬂypm) MPUHLUIHY, 110 3HAYHOK MipOI0 yCKIaaHIoe 1X 3acTOCyBaHHS. Y
KpalHaX Jie € aMiHICTPaTUBHO-NPOLEYPHI KOAEKCH, NPUHLKIN aAMIHICTPATHBHO-IPOLECY-
QJBHOI isUTBHOCTI YHOPMOBYIOTBCSI CaM€ B TAKMX aKTax, IO, CIIPaBi AOLUJIBHO, OCKIIBKH Ja€e
3MOTY 00’€IHATH TPUHIIMITH, HE PO3MOPOINYIOUH iX. PO3IIsTHEMO Nesiki 3 MPUHIIMIIIB aaMiHi-
CTPaTUBHOTO MPOBAKEHHS 33 CKapraMu.

[IpuHUMI BEPXOBEHCTBA MPaBa € OJHUM i3 (PyHJIAMEHTaIbHUX TIPUHIHUIIIB IMiHiCTPaTUB-
HOTO MPOBaXKeHHs. Floro MoxxHa BBa)KaTH BiIHOCHO HOBHUM JJisl TPABOBOI CUCTEMH YKpaiHU.
VYnepuie Ha 3akOHOJaBYOMY piBHiI BiH OyB 3adikcoBanuii y Konctutyuii Ykpainu 1996 p.
TinpKu B OCTaHHI POKH Y TpAIsIX OKPEMIX BYSHHUX 3iHCHEHO cripoly HOro HayKoBOTO OCMHC-
JNieHHs i 00rpyHTyBaHHs 1.

B ropuanuHiii JiTeparypi MpUHIMI BEPXOBEHCTBA IMpaBa PO3MVISAAAIOTH SK «MaHyBaHHS
npaBa B CyCHIUJIBHOMY KHUTTi KpaiHH, MPiopuTeT HOro HOpM, SKi BU3HAYAIOTh 1 3a0e3MeuyioTh
coliaJbHy CIpaBeNJIMBiCTb, 3TiAHO 3 AKOO JIFOAWHA, i1 MpaBa i cBOOOAM, YeCTh i riHiCTb, BBA-
JKAIOTHCS HAaMBUIIOW COLIaIbHOKW WiHHICTIO» 2. CTOCOBHO aJMiHiCTPAaTUBHO-IPOLIELYPHOT
IisUTBHOCTI B3aralli, Ta aaMiHiCTPaTHBHOTO TPOBA/KEHHS 3a CKapraMy 30KpeMa, MPHHIIWII
BEPXOBEHCTBA MpaBa MOXKHA PO3IVISIIATH, K MPIOPUTET NpaB i CBOOO/ JIFOAMHH, IIOA0 iHIIMX
[iHHOCTEH y MiSTBbHOCTI OpraHiB BUKOHABUOI BJIAJM, TOKJIAICHHS Ha OCTaHHIX 000B’ 3Ky Ty-
MaHHOTO Ta CIIPaBeIMBOrO BUPilIeHHS KOHKPETHOT aqMiHICTpaTUBHOI cripaBu. BogHowac He-
00XiJTHO cKa3aTh ¥ Mpo TMEeBHY HEJOCKOHANICTh TekcTy cT. 8 KoHcrutyuii Ykpainu, sxa
3aKpIIJIFOE TPUHIIMIT BEPXOBEHCTBA MpaBa B 3aKOHOJABCTBI YKpaiHu. TiyMadeHHs NMpUHLHUITY
BEPXOBEHCTBA TIpaBa HeMae Hi B TekcTi Koncturyuii Ykpainu, Hi B HOpMax, sSiKi BH3HAYAIOTh
KoHcTuTyito Ykpainu akToM, 1110 Ma€ HaWBHUIILY IOPHIUYHY CHITY B iepapxiuHiii cuctemi HOp-
MaTHBHUX aKTiB. HemMae Takox i MoJIoKeHHs PO Te, 110 3aKOHM Ta iHIIli HOPMAaTHUBHO-TIPABOBI
aKTH MpHiiMaroThcsi Ha 0cHOBI KoHcTuTy1iT Ykpainu i maroTs iii Bignosinaru. Lle nae miacra-
BY Ui OTOTOXKHEHHSI LIbOTO MPUHILMITY 3 MPUHUUIIOM BEPXOBEHCTBA 3akoHy. OMHAK Yy HOpH-
JUYHil JiTeparypi OOIpyHTOBAHO BUCIIOBIIOETHCS 3aCTEPEKEHHS 100 OTOTOKHEHHS Ha3Ba-
HUX TpUHOUMIB. [[pHHIHMIT BEpXOBEHCTBA 3aKOHY 3aKPIILTIOE «BU3HAYAIBHY, MPOBITHY POIb
3aKOHY Y TIPaBOBii CHCTEMi, 30KpeMa CHCTeMi JKepes IpaBa, HOTo BHILY IOPHIMYHY CHITY III0-
0 MiJI3aKOHHUX HOPMAaTHUBHMX AKTiB» 3.

Po3merxoByrour MpUHIMIY BEPXOBEHCTBA MPaBa i BEPXOBEHCTBO 3aKOHY, HEOOXiTHO TO-
roguTHcs 3 fyMkoro A.M.Konozist B TiM, 110 MPUHIMI BEPXOBEHCTBA MpaBa MOXKHA PO3IJisiaa-
TH sIK «o(]iliiiHe BU3HAHHA TOrO (aKTy, L0 MPaBO MOXe iICHYBaTH i 1032 iHCTUTYLiOHAJIbHOIO
(dopMoro (HOPMATHBHO-TIPABOBUMU aKTaMHU) — y BUDISA/I PiIBHOTO i CipaBeIjIMBOro MacmTaly
CBOOOM, SIKWH JIiCTaE BUAB came y MPHUHIUIAX MPABOCBiIOMOCTI, AKi € 3araJbHO3PO3yMITUMH
i TaKUMH, 110 BUKOPUCTOBYIOTBCS IUISl CAMOPETYJIOBAHHS CYyCIIIBHUX BigHOCHH) 4. ToOTO
NIPUHIIUIT BEPXOBEHCTBA MpaBa (Ha MPOTUBAry MPUHIUITY BEPXOBEHCTBA 3aKOHY) BUXOIUTH 3a
MEXi MO3UTHBHOTO MpaBa i 3yMOBJIIOE BU3HAHHS L[IHHOCTEH, AKi Jie)kaTh B OCHOBI MIPUPOAHO-
ro mpaBa, TOAI SK MPUHLKI BEPXOBEHCTBA 3aKOHY BH3HAYAE MPIOPUTET 3aKOHY (K OAHY i3
(hop™M BUpaXKEHHS TIPaBa) y MO3UTUBHOMY TPaBi.

[lomo 3axucTy MpaB 0cOOM B aJMiHICTPAaTUBHOMY MPOBAPKEHHI 3a CKaproro, TO MPHUHIIUT
BEPXOBEHCTBA IMpaBa HEOOXiMHO PO3MISAAATH K TaKWi, 10 CIIOHYKae Oprad, 1o 3JiHCHIOE
MPOBA/XKCHHS, BYKUBATH BCiX HEOOXiHUX 3aXOJiB JUIs BiTHOBJICHHS MOPYUICHUX MpaB i CBO-
60x rpoMazisH. Y 1IbOMY MPOSBIISETHCS MPAKTUYHE CIIPSAMYBAHHS 1IbOTO MPUHLUILY, 10 3yMOB-
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Jr0€ HOro peasbHy, MIPaKTUYHY LiHHICTh, a He (hopMaNbHy JeKIapaTuBHICTb, SKa JIMIIE BU3HA-
Yae aKCioNOTiYHI HIHHOCTI CYCMibCcTBA.

3acTocyBaHHs TPHHIMITY BEPXOBEHCTBA IpaBa Iependavyac BUCOKUI piBeHb MPaBOBOT
KyJIBTYpPH Ta MPABOBOI CBiIOMOCTI, a/ke HOTO peaizallis MoJsrae B KEPiBHULTBI TMeperyciMm
«IyXOM», a JIMIIE TOTIM — «OyKBOIOY» 3aKOHY, YCBiTOMJIEHHI HPIOPUTETY 3arajbHONIONCHKIX
LiHHOCTEH Ta ieit rymMaHicTU4HOTro (IPUPOAHOT0) Mpasa.

[TpuHUMD chpaBeIMBOCTI — BaXJIMBUH MPUHLMUI aaMiHICTPaTMBHOTO MPOBAIXKEHHS 3a
ckapramu. Sk 3a3Havae aHmiidchkuit anMminicTpatusict [I. Tamniran, «...€ 3araqbHU MpUH-
IWII, 3TiJHO 3 SKUM aIMiHICTpaTHBHA BIIaJia Ma€ CIPaBEINBO MOBOIUTHUCS 3 THMH, HA KOTO
HOLIMPIOKOTECS 1T Ji» O,

Bu3Hauaroum cyTh HOHSTTS CHPaBeNINBOCTI, TPAAULIITHO KEPYIOThCS i1 JyaniCTHUYHUM pPO-
3yMiHHAM (BiZOOpaXKEHHSIM JBOX Hayaj — PIBHOCTI Ta MPOMOPLiiHicTs) ©. 3 FopUIMYHOrO Mo-
A0y, NPUHLMIT CIPaBeIMBOCTI MOXXHA OXapaKTepu3yBaTH K HE3MiHHICTb HOPUIMYHOL
MipKH OO0 MOBEIiHKK YCiX Cy0’€KTiB mpaBa, 0e3yMOBHOT MipH BiMOBigaIbHOCTI 0cOOM 3a
CKOEHE TPABOTIOPYIIIEHHS /.

B anminicTparuBHO-TIponiecyanbHill cepi MPUHIUI CIPABEUIUBOCTI MPOSBISIETHCS Y
TphOX acrekrax. [lo-mepie, BiH MOKIMKaHWN BCTAHOBUTH CHPABEIJUBICTh BiJJHOCHH, IO
3aKpIIUTIOIOTHCS Y MaTepiajbHO-MIPABOBUX MPUMHCAX i peasti3yloThes B IOPUIUUHOMY MPOLECi.
[To-gpyre, MpUHLMI CHIPaBeJIMBOCTI MPOHMU3YE YCi MpoUecyanbHi [ii, KOJIM BHUPILIyIOTh
aJMiHICTpaTHBHY chpaBy. I, MoO-TpeTe, BUMOra CIPaBEIJIMBOCTI 3aKialeHa y MpHUIHcaX
iHMBI Iy aJIbHO-TIPABOBOTO XapaKTepy.

BaxnuBa ponb MPUHLKIY CIPaBEUIMBOCTI Y MPOBA/DKEHHI 3a ckapramMu (i3MuHUX Ta
IOPUIIMYHUX OCi0 ToNArae B peryjtoBaHHI BUKOPUCTAHHS MOCAAOBUMHU 0CO0aMH OpraHiB BU-
KOHABYOT BJIaIX AUCKPELITHUX MOBHOBAXEHb (MOXKJIMBOCTI Ha BIACHUH pO3CY/ BUMHATH Ti UM
iHII i B Me)kax MpaBOBUX HOPM Ta BJIACHOI KOMMeETeHLil). 3a BCbOro MO3UTUBHOIO 3HA4YEH-
HS JJUCKpellil, y Hiff KpHEThCS NMOTEHIIIHA MOYKITMBICTh JUTA Pi3HUX 3J10BKHBaHb. Kepyrounch
IMCKpeUifHIMU TTOBHOBa)KEHHSIMH, OpraH BUKOHABYOI Braau (Horo mocagoBa ocoba) Moxe
BUYMHATH Jii, ki GopManabHO OyayTh BiAMOBiAaTH 3aKOHY, & MO CYTi — MOPYIIyBaTH BUMOTH
cnpaBeanuBocTi. Hanpukian, po3misHyTH cKapry MOXHa B MaKCUMAIILHO JIOMYCTUMHUHN y 3a-
KOHi TepMiH, X0u OyJa MOXJIMBICTb BUPILIUTH 1T HeraifHo abo onepartusHime. Bapto noroau-
Tucs 3 nymkoro B.B. TlongHckkoro, 1o JucKpeLiiiHi MOBHOBaXEHHS OpraHiB BUKOHABYO1 BJla-
IV, MAIOTh HAJIXKHO KOHTPOJFOBATHCS 3 METOIO 3ar00iraHHs PaBOMOPYIIEHHSM i 3]I0BKHBaH-
HAM 3 60Ky iXHiX mocamnoBux oci6 8. [IpuHIMI CIPaBEAIMBOCTI € OQHIEI0 3 YMOB, 1O JA€ 3MO-
'y 3an00iTrTH OPYIICHHSIM Ta 3JI0BXXUBAHHSAM MOCAJIOBUX 0Ci0, aJIeKBaTHO Ha HUX pearyBaTH.
To6To el MpUHINI MOXKHA PO3MIISAATH K OAHY i3 rapaHTiil 3a0e3neueHHs pexxuMy MmpaBo3a-
KOHHOCTI y Ipolieci po3Iisay Ta BUpillleHHs ckapr. BpaxoBylouu BUKJIaeHe, HA HAILY TYMKY,
Oys10 O AOLIIBHUM 3aKpilUTH MPUHLKT clipaBeyiuBOCTi y Kogekci 3aranbHux aaMiHicTpaTHB-
HUX TIpolienyp B YKpaiHi.

[TpuHIMT cripaBeTMBOCTI € OJIU3bKUM, i, TEBHOKO MipOI0, B3aEMOTIOB’ I3aHUM i3 MPUHIIN-
TOM 3aKOHHOCTI. BTiM, sik cripaBennBo 3a3Havae O. MuUxaiIeHKo,: «...BUKJINKA€e CYyMHIB TBep-
JDKEHHS, 10 OyTH 3aKOHHUM — O03HAYae MATH AKICTh FOPUIANYHOI cripaBeiuBocTi» 2. V ite-
parypi copMmyBanocs KijbKa MiJX0/iB 1100 CHiBBIJHOLICHHS KaTeropii «crnpaBeiuBicTh i
«3akoHHicTb». Ha nymky H.A. IT’sHOBa, BnagHa oco0a «BUHOCUTH PillIeHHS CITUPAIOYHCh Ha
BHAMOTH MTPAaBOBHX HOPM, a y pasi Komi3ii Mijk paBoM i MOpaJuTio TiepeBara 3aBxkIu 3a MpaBo-
BuMH Bumoramm» 10. Anie MopanbHuil acniekt Gyab-sKoro ssuina, 3ayBaxye A.l. CMOpUKOB,
«HE MOXe OyTH YMMOChH BilipBaHUM BiJ] pakTUYHUX 0OCTABHH SIK Y TIPOIIeCi X BCTAHOBIICHHS,
Tak i B mpoueci 1x ouiHku. ToMy came 3 MOpabHOTO (2 He TUTBKH IOPUINYHOr0) MOy Ma-
10Th OyTH TOCHiKEHH] BCi 06cTaBuHu cripasu» 11,

CriBBiIHOLIIEHHA CHPaBeIJIMBOCTI K MOPaJIbHO-€TMYHOTO KPUTEPil0 OLIHKK THX YU
{HIIUX SIBHI i BUMOT TIPABOBUX HOPM SIK iMIIEpaTUBY NepKaBU € JOCUTH CKIIAJTHOIO TPobie-
MOIO, SIKY HEMOYKJIMBO BUPIIIUTH (OPMAIILHO, y 3arajibHOMY IUIaHi, abCTparyro4uch BiJ KOH-
KPETHHUX JKUTTEBHX 00cTaBMH. AOcomrorusanis no3uiii H.A. IT’sHoBa po3kpuBae ii cyre-
peuHicTb, aJpke € HeclpaBeJINBi, aHTUTyMaHHi 3akoHU. Pazom i3 Tum y migxoai H.A. T sHo-
Ba CIli] BU3HATH W palioHaNbHUN eleMeHT. Piu y TiM, 110 pO3yMiHHS CpaBeIIMBOCTI, K
OIIHOYHOI Kareropii, 0e3rnocepeHbO 3aJIeXKUTh BiJl IHTEPECIB, 1COJIOTIYHUX YCTAaHOBOK,
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CBiJIOMOCTI 0Ci0, 1110 3aCTOCOBYIOTh IPaBOBi HOpMH. TOOTO CHpaBeIMBICTH IEBHOIO MipOIO —
e cy0’eKTUBHA BENMYMHA, OCOOIMBO, KOJH HEIO0 KePYEThCS MOCaToBa 0co0a, IO BHPINIye
MIeBHY IOpUINYHY cripaBy. Came ToMy OyJio 6 MOMMIIKOIO BCTAHOBIIOBATH Oe3CITipHUI TpiopH-
TET MPUHIMITY CIPABEIUIMBOCTI OO0 MPHUIHKCIB MpaBOBUX HOpM. KpiM Toro, A BH3HAHHS
pillIeHHs y chpaBi IOPUANYHO OOIPYHTOBAHNWM, BOHO Mae 0a3yBaTHCs HA MPUMHCAX KOHKpPET-
HUX HOpM mpaBa. OnHi€I0 3 yMOB PO3B’SI3aHHSI «KOH(IIKTY» MDK MOHATTSIMU «CIIPaBEA-
JUBICTB» i «BUMOTH MPABOBUX HOPM» € peaizallisi NPUHLMITY CIpPaBeAIMBOCTI B HOpMax Ma-
TEpiaJIbHOTO Ta MPOLECYAIFHOTO TpaBa (CTBOPEHHS CIIPABEMJIMBHX, TYMAaHHUX, JEMOKpATHI-
HUX 3aKOHIB), a y TIpoIleci po3misAay aAMiHICTPaTUBHOI CIIPABHU 3a CKaproro (isMyHOT YK HOpH-
JIMYHOT 0COOM — BUCOKOTO PiBHS MPABOCBiIOMOCTI 0Ci0, sIKi OKJIMKaHI TaKi CIpaBH BUpIlIy-
BaTH.

IHpunyun 3axonnocmi. Leit npUHUMI € HEBiJ’€MHUM €JIEMEHTOM AEMOKPATHYHOI MPaBo-
BOT JIep KaBH i ONHUM i3 HAWBAXKJTUBIIIMX MPUHLMIIIB aAMiHICTPAaTUBHOTO MPOLIECY B LIiIOMY.
CyTb NPHUHIMITY 3aKOHHOCTI y aAMiHICTPaTHBHOMY ITPOBaKEHHI TIOJISATAE B HEYXWIEHOMY J10-
TPUMaHHi 3aKOHIB Ta Mi/J3aKOHHHMX aKTiB yciMa y4acHWKaMHu NpOBaJKeHHs. BimnmoBimHo 1o
4. 2 c1. 19 KoHctutymii Ykpainu, opraHu Aep>kaBHOT BJIaJM Ta MiCIIEBOIO CaMOBPSIyBaHHS,
IXHi MocazioBi 0cobu 3000B’s13aHi IiATH JHILE HA MiICTaBi, y MeXax Ta y crnocio, nepeabaueHi
KoHnctutynieto Ta 3akoHaMu YkpaiHy. 3TiAHO 3 MPUHIUIIOM 3aKOHHOCTI, HA OPraHU BUKOHAB-
yoi Bnaau (iXHIX MOCaAoBUX 0Ci0), sIKi PO3MIAIAIOTH CKapTH, MOKJIAAAEThCS HU3Ka 000B’ SI3KiB.
[Mo-nepie, 060B’I30K TOTPUMYBATUCS MaTepialbHIX HOPM, SKHMH BI3HAYAETHCS iXHS KOMIIe-
TEHIIis MO0 PO3MIAAY CKapr (OpraH BUKOHABYOI BN HEBITPaBi BUPIIIyBaTH CKaprH, IO HE
HaJIeXkarh JI0 Horo KOMITETeHIIi1, HAITPUKIIaI, CKApTy Ha il BUIIOTO B TIOPSIKY MiAJIETIOCTi Op-
raHy BUKOHaBYOi Biaau toulo.). [To-gpyre, 000B’ 130K JOTPUMYBATHUCS MpOLeCyaTbHUX thopm
PO3MIsiAY CKapr, i mo-TpeTe, 000B’ I30K TPaBHIILHOTO 3aCTOCYBAHHS HOPM MarepiallbHOTro Tpa-
Ba L1010 KOHKPETHUX MPaBOBiJHOCHH Yy BUHECEHHI PillIEeHHs y CIpaBi.

[MpuHIMI 3aKOHHOCTI MOMIKPIOETHCS PIBHOIO MiporO SK Ha Cy0’€KTIB, IO PO3MIAIAOTH
CKapry, Tak i Ha iHIIWUX YYaCHHKIB aaMiHiCTpaTHBHOIO MpPOBaKEeHHs. 3rigHo 3i cT. 68 Kon-
CTUTYIiT YKpaiHH, KoXKeH 30008’ 13aHUI HeYXWIBbHO JojepKyBarucs KoHcTutyii Ykpainu ta
3aKOHIB YKpaiHu, He MocaraTy Ha TpaBa i cBo0O/H, YeCTh i TiHICTh iHIKX Jroaei. [TpuHuun
3aKOHHOCTI Oe3MocepeHbO MOB’sA3aHUM 3 ycCiMa NMPUHLUMNAMU aAMiHICTPATUBHOTO MPOBAJ-
JKeHHs y ckaprax. [lopyieHHs Oyab-aKOro NpUHLUMITY aBTOMATHUHO MOPYLIY€ MPUHLHI 3aKOH-
HocTi. B aaMiHicTpaTHBHO-TIpoLieCyalibHill cdepi peaizallisi MPUHIUITY 3aKOHHOCTI 3a0e3re-
Yy€ThCSl HU3KOI0 YMOB, TOJIOBHUMH 3 SIKMX € BEPXOBEHCTBO 3aKOHY IIOMIO BCiX iHIIMX IPaBo-
BUX aKTiB, 3arajlbHiCTh 3aKOHHOCTi, HEJOMYyCTUMICTh MPOTHUCTABICHHS 3aKOHHOCTI W
JIOLIITTLHOCTI, HEBIBOPOTHICTh BiAMOBiAaNbHOCTI 32 MpaBomnopylieHHs Ta iH. OmHiewo 3 ra-
paHTiil JOTpUMaHHs MPUHLHKITY 3aKOHHOCTI y IpoLeci po3misiAy i BUpilIeHHS aJMiHiCTpaTHUB-
HUX CKapr € pi3Hi (JOpMHU KOHTPOJIIO 3a JisNIbHICTIO OpraHiB BUKOHABYOl BlajH, HAIMIAI Op-
raHiB IPOKypaTypH.

Ipunyun npasoeoi pienocmi. BinnosinHo ao ct. 24 Konctutyuii Ykpainu, rpoMaasHi Ma-
I0Th PiBHI KOHCTHUTYIIifiHI TpaBa i cBOOOmHM, € PIBHUMHU Tepel 3akoHOM. He moxe OyTw
NpuUBiNeiB 41 OOMEXeHb 3a O3HaKaMH pacH, KOJIbOPY MIKipH, MOJITUYHHUX, PEeNirifHuX Ta
iHIIMX TepeKOHaHb, CTaTi, €THIYHOIO Ta COLiaJbHOTO TMOXOMKEHHS, Miclis MPOXKHUBAHHS, 32
MOBHHMMH a00 iHIMIKMMHU o3HaKamMu. OHAK MPUHLMII TPABOBOI PiBHOCTI HEMOXJIMBO PO3IJIsiIa-
TH OJHOCTOPOHHBO, Y KOHTEKCTI 3aCTOCYBAaHHS MOTO TUIbKH 10 TpoMaisH 2. T{el mpuHumm
CTOCYETBHCS] aIMiHICTPAaTUBHOTO MPOBAKEHHS 33 CKapraMu. BUMoOru 3aKoHy MOIIMPIOIOTHCS
Ha BCi 0e3 BUHATKY JIepKaBHi opraHu, 00’ €JHaHHS IPOMAJISH, MOCAJ0BUX OCi0, 110 3ilCHIO-
I0Thb aJMiHiCTPaTUBHO-TIPOLIECYyaIbHY AisSUTbHICTb.

IHpunyun 06 'exmusnoi icmunu. llefi TPUHIUN € 3aranbHUM MPUHIUIOM HOPUAUIHOTO
nizHaHHs. Y ¢inocodcbkoMy acnekTi icTHMHA — e aJieKBaTHe BifoOpaxkeHHs 00’€KTa Mi3HaH-
Hs Cy0’€KTOM, Ti3HAHHSI, BiATBOpEHHS 00’€KTa TaKMM, sIK BiH iCHye caM 1o co0i, mo3a Ta He-
3aN€XHO Bim momunu, 1i ceimomocti 13, ¥V agminicTpaTMBHOMY NpOBaKEHHI 3a CKapramu
NPUHIUI 00’ €KTUBHOI iCTHMHU CIPSIMOBaHMU Ha 3armobiraHHs B MpoIeci BUPILMICHHS CKapru
nposiBaM Cy0’€KTHBI3MY, OHOOIUHOCTI B aHaMi3i il cy0’€KTiB MPOBA/LKEHHS, BiH MOKJIHMKa-
HUIl 3a0e3neuyBaTy BCTAHOBJICHHS peanbHUX (aKTiB, O MalOTh 3HAYCHHS MAJIS yXBaJleHHS
OOIPYHTOBAHOIO PillIEHHs 3a CKaproo !4,
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[TizHaHHS 00’ €KTUBHOT ICTMHHU B aMiHICTpaTHBHIl CIIpaBi 3a CKAproro MoKJINKaHe 3a0e3-
TEYNTH: MO-TIepLue, e(beKTHBHy TpoLECyabHy (bopMy po3DIIAY CKapr; mo-Apyre, CIPsIMyBaH-
HS iSUTBHOCTI Cy0’€KTiB, 110 3MiHCHIOIOTE PO3IIISA CIIPaBH, HA BCeOidHe, IIOBHE Ta 00’ €KTHB-
HE IOCHioKeHHs il O6CTaBI/IH Bb.M. JlazapeB oO0rpyHTOBaHO HaroJiourye, 1o Bim TorO,
HACKiJIbKM JIOCKOHAJIa Tpolieaypa MPUAHSATTS OpraHaMu yl'lpaB.HlHHH pilieHb, HaCKinbku ii
JOTPUMYKOThCH, 0arato B YOMY 3aJIeXKUTh 1 3MiCT TPUHHITUX puueHb TOOTO BiH MPOBOIMTH
napaeb MiXk SKiCHIM PillIeHHsM (sIKe MOxke Oy TH TaKHM 332 YMOBH Mi3HAHHS iCTHHU Y CIIPaBi)
i MexaHi3MOM HOro MPUIHATTA, a SKIIO MHUpIIe — MPOLEIYPOr0, Ha MiICTaBi SKOT PO3IIIs-
JaeThes aaMiHicTparuBHa crpasa !, 1lle kareropudHiile OLiHIOE POIb JOCKOHAIUX MPOLELY P
M.C. CryneHikiHa, BKa3yroud, 0 «0e3 JIeTalbHO po3po0IeHOT POy Py POy CIpaB...
HEMO)KJTUBO BUPIIINTH OCHOBHE 3aBJaHHS aJMiHICTPATUBHOTO MPOBAIKEHHS — BCTAHOBJICHHS
00’ €KTUBHOT iCTHHH Y cripaBi» 10,

IOpuanyna pernaMeHTalis mpouecyalbHuX Aiid, CIPIMOBAHUX Ha TOCIIHKEHHS 00CTaBUH
CIIpaBH, TO-TIepIlie, BU3HAYAE TPABOBI MEXi JOCIIIKEHHS, [O-ApYyTe, — 3aCO0H Ta CIIOCOOH Ta-
KOTO JIOCITi/DKEHHS, BUCTYTAIOYH, TAKUM YHHOM, OPIEHTHPOM Yy Mi3HAHHI Ta 3ano0iratoyu BU-
KOPUCTaHHIO y [[bOMY TpoOIleci HepaBOMipHUX 3ac00iB. TakvuM YWHOM, CTBOPEHHS YMOB TSI
BCTAHOBJICHHSI 00’ €KTUBHOI iCTUHH € OJIHUM i3 YMHHUKIB, 110 3yMOBJIIOIOTH 11 Mi3HAHHS B KOH-
KPEeTHill agMiHiCTpaTuBHIN crpasi.

[MpuHiun o0’eKTHUBHOI iCTHMHHU 3000B’s13y€ opraH (MOcagoBy 0CO0Y) 3AIHCHUTH MOBHE,
BceOiuHe Ta 00’ €KTUBHE AOCIIIKEHHS BCiX (DaKTHYHUX 0OCTaBHH cripaBh. [[oBHOTA po3misy
CIIpaBM — IIe O3HAHOMIICHHS 3 yciMa MaTepiajiamy, sIKi MalOTh 3HaYeHHS I BCTAHOBJICHHS
ictuaM. BceOiuHicTh AOCHTiKeHHs 00CTaBUH CIpaBH MOJSArae B 3°sCyBaHHI BCIX NMUTaHb Y
CrpaBi, AK Ha KOPUCTh Cy0’€KTa 3BePHEHHs, TakK i MpoTH. OO’ €KTUBHICTh — 1€ BiMOBITHICTD
BHUCHOBKIB Yy crmipaBi Ta 11 pakTuyHux 00CcTaBUH, 32 YMOBHU iX 0€3CTOPOHHBOTO Ta KBajidikoBa-
HOTO JOCHiIXKEeHHS.

OG’ekTHBHY iCTHHY Y cnpaBi HeoOXiTHO Bi}:[pi3H${TI/I Bi}:[ Cy0’ €KTHBHOTO [IEPEKOHAHHSI 0CO-
cy6 €KT PO3MISAY CKapri Moxke OyTH HepeKOHaHI/IM y HEOOXiIHOCTI MPUUHATTS TOTO LII/I iHImo-
ro pillleHHs, alie Konu Opakye (akTiB abo MPOCTEXKYEThCS TX HEBiMOBIIHICTh, HEMAE MiJICTAB
CTBEP/DKYBATH, 110 icTUHA y CIpaBi BCTAHOBJIEHA.

IIpuHIKIT 00’ €KTHBHOIT iCTHHK € OJXHAM i3 KITFOYOBHX NMPHHLMIIB 8 AMiHiCTPaTHBHOTO MO~
Ba/DKCHHS: TUTBKH Yy pa3i loro moTpHMaHHS — BCTAHOBJICHHS iCTUHH y CIIpaBi, MOXHA po3pa-
XOBYBATH Ha MPaBWIbHE 3aCTOCYBAaHHS MPABOBUX HOPM OO0 KOHKPETHUX MPABOBiIHOCHH, a
OTXKe BUHECEHHS 3aKOHHOTO Ta OOTPYHTOBAHOTO PillICHHS y CIpaBi.

Ipunyun ecpexmugrnocmi ma exonomiynocmi. JliSabHICTS OpraHy BUKOHABUOI BIIAJN MOX-
Ha BU3HATU e(beKTuBHO}o B TOMY pasi, KOJIU BiH HaJIe>KHUM YMHOM BUKOHY€E CBOI TTOBHOBA)KEH-
Hsl 3TiHO 3 LIMAMH ii HOPMaMH, BU3HAYCHHUX 3aKOHOM. B aqMiHiCTpaTHBHOMY MpOBajuKEeHHI
NpUHOUT e()EeKTUBHOCTI Oe3MocepeIHbO OB’ I3aHUM 3 TAKUM MOHATTSIM, SIK JOIUTBHICTH, TOO-
TO MisJILHICTIO, CIPSAMOBAHOIO Ha BHOIp HAWOINBII pamioHaJIbHOTO 3ac00y NOCATHEHHS TO-
CTaBJIEHOI METH. 3 MEPIIOro MOy, MPUHIHI e()EKTUBHOCTI 30ira€Thesl 3 MPHUHIIUIIOM 3a-
KOHHOCTi, aje sKIO0 X AeTalbHO IpoaHaJi3yBaTH, MOXKHAa BHSBUTH IXHIO IIEBHY aBTO-
HOMHicTb. Jlii oprany BUKOHaBUOI Biau (10CaioBOi 0coOM), CIPSMOBAHI Ha JJOCATHEHHS TIEB-
HOT METH, MOXXYTh OyTH ILIIJTKOM 3aKOHHUMH, aJie He IOCATTH O4iKyBaHOTO pe3yybTary. BomHo-
yac e(eKTUBHICTD I1i€l dii He 3aBXKIW MOXKHA OL[IHUTH. Y pa3i JOCSITHEHHs MOCTaBICHOT il
MPOTH3aKOHHUMH 3ac00aMU, HE MOXKHA TOBOPHUTH MPO e(DeKTUBHICTh. TakuM 4YuHOM, edek-
TUBHICTh MOXKHA OI[iHUTH TiILKH aHATI3YIOUW CTYTiHb JOCSATHEHHS MOCTaBJIEHOI MeTH i 3a-
KOHHICTB 3ac00iB 1T JOCATHEHHS.

[TpyHUIMD €KOHOMIYHOCTI CIPSAMOBAaHUI HacamIepe/ Ha BCTAHOBJICHHS TaKMX YMOB PO3-
DALY CKapr, siki Oynu 6 HaliMeHII OO TS KIIMBUMMU J1s1 CTOPiH y MaTepialbHOMY IU1aHi i 3ao1a-
JDKyBadH ixHill 9ac. [yl mbOr0 3aKOHOIABCTBO BCTAHOBIIOE MOPIBHSIHO HEBENUKi TEPMiHH
O3Sy cKapr, 3a00poHsie Oe3miIcTaBHe epeJaHHs CKapr Ha po3nisif iHIIAM OopraHam, Opa-
TH 1Ty 3a NOJaHHS CKapr TOLIO.

Ipunyun nezanesxcnocmi ma camocmitinocmi y nputinammi piuiens. el npuHIuUn € Bax-
JINBOIO TapaHTi€l0 JOTPUMAHHS PEXUMY 3aKOHHOCTI AJisl BAHECEHHs 00’ €KTUBHOIO, CIIpaBe/l-
JMBOTO pillleHHs y crnpasi. [lis mpuHUUIY crpsIMOBaHa Ha 3amo0iraHHs BTPy4aHHS y MpoLec
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po3MIsAy CHpaBU Ta BIUIUBY Ha OCOOY, Sika pO3IVIsAE CHOpaBy, 3 METOH MEepPelKOTUTH
00’ €KTHBHOMY, MTOBHOMY 1 BCEOIYHOMY JOCIIPKEHHIO OOCTaBHH CITPaBH T4 BUHECEHHS 3aKOH-
Horo pimeHHs. ['apaHTii He3aJleKHOCTI CIIy)KOOBHUX Ta TMOCaNOBHX 0Ci0, fKi pO3MIANAIOTH
aJIMiHICTPATUBHI CKapry, iCTOTHO MOCTYMAIOTLCS TapaHTisIM, IO MOKJIMKaHI 3a0e3MeYnTH He-
3aNIeKHICTh CyAlliB (0coOnuBUN TOPSNOK oOpaHHs (TpU3HAYEHHS) CY[UIiB, iXHsS HEIOTOp-
KaHHICTb, MiAMOPAAKOBAHICTh TIJIbKM 3aKOHOBI TOIIO). J[OCATTH PiBHUX YMOB HE3aJIe)KHOCTI
TakUX 0Ci0 HEMOXKIIMBO, OCKUIbKM 3aBAaHHS OpraHiB BUKOHABYOl BIAAM Ta CyldiB (MeplInX —
3IOiICHEHHST Nep)KaBHOTO YTPABIiHHS, OPYTHX — MPaBOCYAII) BH3HAYAIOTH i OCOOIHMBOCTI
IXHBOI CTPYKTYPH Ta MEXaHi3My (YHKIIOHYBaHHs. 3a3HAYUMO, 10 MPUHIUI HE3aJIeHKHOCTI
MOKJIMKaHUI BCTAHOBHUTHU HE TiJIbKU (POpMasbHY HE3alekKHICTh CYy0’ €KTa, 1[0 BUPIIIIYE CIIPaBY
3a CKaproro (HarpuKia, 3aKOHOIaBUO FapaHTyBaTH HETTPUITY CTUMICTh BIUTUBY Oyab-sIKHX OCi0
3 METOIO MEPELIKOANTH 3aKOHHOMY BUPILLIEHHIO CIIPaBH Ta iH.), a i 3a0e3neuntu GopmMyBaHHS
BJIacHOI, 0€3CTOPOHHBKOT MO3UIlii Cy0’€KTa MO0 OLIHKK TUX 4YM IHIMX (aKTIB y CIpasi.
B.A. TepboxiH, TOCHIKyOUN MpoOIeMaTHKy He3alekHOCTi CYdiB, cepell YNHHUKIB, 110 11
3a0e3MeuyroTh, Ha3MBa€E 0COOUCTY (MOPaJIbHO-TICUXOJIOTIUHY) He3aJIe)KHICTh, OCKIIbKH CTpa-
BeNIMBUI i 00’ €KTUBHMI PO3MIIAJ CIPaBH 3aJISKUTh Bill MOPaJIbHUX SKOCTEH CymaiB, 31aT-
HOCTI iX TPOTHUCTOSATH HEMPABOMIPHOMY BTPYYaHHIO B iXHIO AisuibHIiCTB 7. Tle TBepmKeHHS
LIJIKOM CIpaBeJIuBE if CTOCOBHO Cy0’€KTiB, SIKi 3/1iiCHIOIOTh MPOBAPKEHHS 32 aIMiHiCTpaTUB-
HUMH ckapramu. Oco0ucTa He3aleXHICThb, HEyTepelXKeHICTh, YiTKa IPOMaJsiHCbKa MO3ULIS —
¢ BXJIMBI YMOBH NPaBUIBFHOTO BUPILIEHHs CIpaBH. | HaBMakw, BTpaTa HE3aJIeXKHOCTi CTa-
BHTb T1iJl CYMHIB 3aKOHHICTb aJIMiHICTPaTUBHOTO PillICHHS i BKa3ye Ha Te, 0 «YNHOBHUK SIKH-
MOCh YHHOM 3PaJMB YW CKOMIIPOMETYBAB CBOIO 3[aTHICTh OL[iHFOBATH CHUTYAIlil0 BilMOBiIHO
J10 KOHKPETHUX 00CTaBHH i 3Hadymux daxropisy 8.

IHpunyun niokowmponvrocmi i niozeimuocmi. Jlis 1bOro NPUHLIMITY B aIMiHICTpaTHUBHO-
My MPOBAIKEHHI 3yMOBJIIOETHCS caMolo crelnikoro QyHKUiIOHyBaHHA BUKOHABYO! BIAIH B
VYkpaiHi — iepapxiqHOT CHCTeMH, Jie OpraHd HWKYOTO PiBHS MiJANOPSIKOBaHI OpraHaM BHKO-
HaBYO{ BJIaJ iy BUIIOTO piBHSA. [IpHHIIMT MiAKOHTPOJILHOCTI ¥ MiA3BITHOCTI HE 3amepeyvye MpuH-
[UITY HEe3aJIe)KHOCTI i cCaMOCTIHHOCTI y MPUIHATTI pimieHb. [TinKOHTPOIBHICTE OpTraHiB BUKO-
HaBYO! BJIaJy O3HAYa€, 110 BCIO AisTIBHICTh Ha3BaHUX OpraHiB 4M ii MEBHUI 00csT, epesips-
I0Th BHILi B MOPSIKY MiAJENIOCTI OpraHd BUKOHABYOI BIaAXW a00 OpraH, KWW CrelialbHO
CTBOpPEHMI AJIi KOHTpOIto abo Harmsay. [1ig3BiTHICTE OpraHiB BUKOHABUOI BJaAW MOJSTaE B
TXHLOMY 3000B’s13aHHI iH(HOPMYBATH PO CBOIO POOOTY BUII OPraHy, siKi Ha MiZCTaBi OTpUMa-
HUX 3BITiB OLIIHIOIOTh AisTbHICTH MiI3BITHOTO opramy B ]_IiJ'IOMy, ab0 3a OKPEeMHUMH HaIpsIMKa-
mu 19, OcHoBHa izest TMPUHIHITY l'IlIIl'IOp}I,[(KOBaHOCTl { TiI3BITHOCTI TONATAE y TOMY, 110 OyIb
SKWI OpraH BUKOHABUOI BJaJlM Ma€ BiAMOBifaTH 3a cBOI Mil mepes CyCl‘llﬂbCTBOM a oTKe He
Moxe OyTH 3BUTBHEHUM BiJl KOHTpOt0. OpraHu Biajy Ta MocagoBi 0CoO0H, Ha AKi MOKIaACHO
000B’ 430K KOHTPOJIIOBAJIK AOTPUMAHHA 3aKOHOJABCTBA MPO 3BEPHEHHS IPOMAsH, BU3HAYEH]
3akoHOM «IIpo 3BepHEHHS TpoManssHy (CT. 28) Ta iIHITUMH HOPMATUBHUM aKTaMH YKpaiHH.

Ipunyun eionosioanvnocmi. leit mpuHIUI nepexbadae MOXKIIHMBICTh TPUTATHEHHS 0
BiJIMOBiIaJIBHOCTI yYaCHUKIB aMiHiICTpPaTUBHOTO MPOBaPKEHHS 32 TIOPYIICHHS HUMH MPaBo-
BUX HOPM, SKMMH PEraMeHTYIOThcs 1XHI npouecyansHi 0608’ s3ku. B./1. Copokin i H.I'. Ca-
JIMIIEBa PO3MISIAIOTH IPUHIIMIT BiINOBIJANBHOCTI MOCAA0BUX 1 CIIy)KOOBHX 0Ci0 3a HEHaJexX-
He MPOBaPKEHHS B aIMiHICTpaTHBHil CIpaBi K 3araibHO-TpoLecyaibHuil (Y aAMiHICTpaTUB-
Ho-npouecyanbHii cdepi 20, Tak, B.JI. Copokin 00IpyHTOBaHO BBaXae, IO 1€l IPMHLIUI Mac
MOLIUPIOBATHCS HA BCi BUIW MPOBaKEHb aJIMiHICTPaTHBHOTO Mporiecy. 3rifaHo 3i cT. 24 3ako-
Hy Ykpainu «IIpo 3BepHEHHS rpoMaisH», 32 NOPYLIEHHS 3aKOHOIABCTBA, 110 PETJIAaMEHTY€ M0-
PSIOK PO3MMIALY Ta BUPIIIGHHS CKapr, MocaaoBi 0coOW OpraHiB BUKOHABUOi BIagW HECYTb
LUUBiNbHY, aAMIHICTPAaTUBHY YW KpUMiHAJIBHY BiAMOBIJaIBbHICTh, NIepeadadeHy 3aKoHaMHu YK-
painu. BogHouac, Ha Hawy AyMKy, MIPUHLMI BiAMOBiAAIbHOCTI CIi po3MIsAgaT HE TiJIbKU B
KOHTEKCTi BiJINOBiJATBHOCTI MOCAMOBHX 1 CIYKO0BUX 0Ci0, AKi 3AiCHIOIOTH aJIMiHICTpaTHBHE
MPOBA/KCHHS, BiH Ma€ MOIIUPIOBATUCS HA iHIINX YYaCHUKIB L€l (OpMH aIMiHICTPaTUBHOTO
nporecy. Lle miaTBepIKYyEThCS MOMOKEHHSAM CT. 26 BKa3aHOTO 3aKoHY, SKUH BCTAHOBIIIOE
BiJINOBiJAIbHICTh 3a MOJAHHS I'POMAJTHUHOM 3BEPHEHHSI, 1[0 MiCTUTh HAKIJIENH Yd 00pa3H,
JUCKPEJUTy€e OpraHd BHUKOHABUOi BJIaJM, OPraHU MiCLIEBOrO caMOBpsIyBaHHs Ta iH. Kpim
TOTO, BiAMOBiAaNbHICTh 32 HEHaJIe)KHE BUKOHAHHS CBOIX MpoLecyalbHUX 00OB’S3KiB HECYTb
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MpoGnemu aepxxaBHOro ynpaeniHHA Ta agMiHicTpaTUBHe NpaBo

excriepry (ab3au 5 cT. 3 3akony Vipainn «IIpo HayKkoBy Ta HAYKOBY TEXHIUHY EKCIIEPTH3Y»),
a TakoXX OCOOM, SIKi MPEICTaBIAIOTh CTOPOHU aIMiHICTPATUBHOTO MPOBAKEHHS, aIBOKaTH
(c1.16 3akony Ykpaiau «IIpo amBokarypy»).

Hpunyun xongioenyitinocmi. et NpUHIMN € CHelialbHUM MPUHIUIIOM aJMiHICTpaTHB-
HOTO MPOBAPKEHHs 32 cKapramu il BUruuBae 3 HopM 3akoHy Ykpainu «IIpo 3BepHEHH: rpo-
maaan» (cT. 10), ski nependayaroTh 3a00pOHY PO3TOJIOLICHHS BiJoMOCTel i3 3BepHEHb I'poMa-
JSIH Ipo IXHE ocoOucTe KUTTS Oe3 IXHbOT 3oy, 4M BiJOMOCTEH, 10 CTAHOBNAThH JAECPIKABHY
a0 iHIIy TAEMHUIIIO, SIKA OXOPOHSAETHCS 3aKOHOM, Ta iHINOI iH(pOpMaii, KO0 e MOpyIIye
npaBa Ta 3aKOHHI iHTepecH TpomaisH. He momyckaeTbes HOOATKOBE BCTAHOBJIECHHS BiIOMO-
cTell mpo rpoMaTHIHA, sIKi He CTOCYIOThCS 3BepHEHHS. Ha mpoxaHHs rpoMajssHuHa, BUCIOB-
JieHe B yCHiI71 (dopmi abo 3a3HaveHe y TEKCTi 3BEPHEHHs, He MiAJIsIrae po3roIoeHHI0 Horo
npi3BuiLe, Micue MPOXKUBAHHS Ta micue podotH. HpuHiun KoH)IACHUIHHOCTI € BakKIINBOIO ra-
paHTICI-O pearizanii KOHCTUTYLiHHOTO npasa 0co0u Ha OXOpOHY Bij| BTpy4aHHs B 11 ocoOucTe
i ciMeliHe KUTTS, a TAKO)K KOHCTHTYLiITHOT HOPMH TIpo 3a00poHy 30MpaHHs, 30epiranHsl, BH-
KOPUCTaHHS Ta MOIIUPEHHS KoH(ineHmiiHol iHpopmalii mpo ocoly 6e3 ii 3romu, KpiM BH-
NaJIKiB BU3HAUEHUX 3aKOHOM i JIMIIe B iHTepecax HalliOHaJIbHOI Oe3MeKH, eKOHOMIYHOTO J100-
poOyTy Ta TmpaB JIIOAWHU.

Taxkum 4nHOM, (hOopMyrOUM 00’€KTUBHI 3aKOHOMIpPHOCTI aJMiHICTPATUBHOIO MPOBAIKEH-
Hsl, IPUHIUIHA CTBOPIOIOTH BiIITOBIAHUIA ,,()OH», MPABOBUH PEKUM LBOTO MPOBAIDKECHHS. 3
IXHBOIO [JIOTIOMOTOI0 3a0e3MeuyeThCs B3a€MOJlis MPAaBOBUX HOPM, SIKi PerIaMeHTYIOTb
(YHKIIOHYBaHHS IHCTUTYTY aMiHICTpaTHBHOTO MPOBaXKeHHsA. ToMy € moTpeda B cucTeMary-
3arii [UX MPUHIUITB (HAHIOMIJIBHIIIE — Y KOHTEKCTI 3arajbHUX MPHUHIIUIIB aJMiHICTpaTHUB-
HUX TpOLEAYp) Y OJHOMY 3aKOHOIABUOMY aKTi. Y KOHLemuii peopmMu aaMiHiCTpaTUBHOIO
npaBa rnependaveHo 3aKpilIeHHS MPOLEAYyPH 3A1MCHEHHsSI OKPEeMHUX BUAIB aAMiHiCTPaTUBHUX
NPOBaIXKEeHb Yy AJMiHICTpaTUBHO-NpOLIeAypHOMY kofekci Ykpainu. Takuil miaxia uijikoMm Bu-
NpaBIaHui, OCKIIBKH JacTh 3MOTY B OJHOMY KOAM(iKOBAHOMY aKTi CHCTEMAaTH3yBaTH HH3KY
MOJIOKEHb, SKi € CHIIBHUMU JUIs 0araTboX BUJIIB aJMiHICTPAaTUBHUX MPOBAIKEHb (Tpolecy-
ANBHUH CTaTyC OKPEMHX YYACHHUKIB MPOLEY P, TOPAIOK O0UHCIEHHS MPOLIECYABHIX CTPOKIB
Ta iH.). Y 3B’s13Ky 3 LuM, Oyno O AOLiIBHO 3aKpiMUTH MPUHLUIN aAMiHICTPAaTUBHOTO MTPOBAJI-
XKEHHS caMe B LbOMYy akTi. | HapemTi, Oyno 0 HENpaBWJIBHO PO3IVISJATH HPUHIMIIN
aJMiHICTPaTUBHOIO MPOBAKEHHS TUTBKHU SIK MOJOKEHHS, 10 C(pOPMOBaHi Ha PiBHI TeOpETHY-
HOi abctpakuii. [Ipuknaganii XxapakTep MPUHIUIIB 3yMOBIIOETBCS TUM, 1[0 BOHH ab0 0e31o-
CePEeZIHbO 3aKPITUTIOITHCS Y 3aKOHOMABCTBI, 00 JIOTiYHO BUILTMBAIOTH i3 ioro HopM. BoaHo-
Yac colliaJibHe 3HaYCHHs MPUHIUITIB TTOBHOIO MipOO MPOSBISIETHCS TIILKUA 32 YMOBHU XHBOT
I0pUAMYHOT 3a0e3MeueHOCT] Ta B pa3i MepeTBOPEHHS iX y peajibHi 3acaqy MPaKTU4HOT Iisiib-
HOCTI TUX YH iHIIHUX CyO’€KTiB.
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NMPOBJIEMU LIUBIJIBHOIO )
TA NIANPUEMHULIBKOIO NMPABA B YKPAIHI

B.M. BI'IOYCOB

Bimaniii Mukonaiioeuu binoycos, acucmenm xa-
@edpu yusinorozo npasa Kuigcvrkozco Hayionans-
Hoeo yuieepcumemy imeni Tapaca Illesuenka

TBIP SIK JIEAJIbHUAM PE3YJILTAT PO3YMOBOI JISJIBHOCTI JIOAWHA

Cepen HOPM CydYacHOTO IMBIIFHOTO TIpaBa MOMITHE MiCIle HAJEeXHUTh HOPMaM, sIKi pery-
JIOIOTh BiJIHOCHHH, 10 BUHHWKAIOTH Y 3B’S3KY 3i CTBOPEHHSM i BUKOPUCTAHHSIM MPOIYKTiB
JyXOBHOI TBOPYOCTi. AHaJII3 IIMX HOPM TOKAa3ye€, 110 BCi BOHU IPYMYIOTHCS HABKOJIO MOHSTTS
«TBip» (J1iTepaTypu, HayKH, MUCTEL[TBA, TEXHIYHOT TBOPUOCTI).

e Hemae TBOpY, ie TBOPUMI MpoLeC He AiMIIOB A0 LHOr0 BUPIIATBHOTO MiACYMKY, TaM
HE MOYKHA TOBOPHTH TIPO 00’ €KT aBTOPCHKOTO abo maTeHTHoro mnpasa. Hi cyx, Hi ekcriepTn He
B 3MO031 KOMITETEHTHO HOTO BUPIIINUTH, SIKIIO B TEOPil IMBUILHOTO NpaBa He Oyne eNUHOro po-
3yMiHHSI TOTO, 1[0 BBAXaTH TBOPOM .

CBoro 4acy B paJsiHCbKOMY LIUBiJIbHOMY TpaBi MoOyTyBaB MOV, 1[0 BU3HAYCHHS TTOHST-
TS «TBip» HE BXOIUTH J0 KOMIETEHII] UBIILHOTO MpaBa, OCKIILKU 11e — MPeIMeT Crellialb-
HUX HayK: Teopii JliTepaTypH, Teopii MucTeUuTBa Ta Teopii Hayku. [IpoTe y uuBinicTuyuHii Jite-
parypi BUCJIOBIIOBAIMCS ¥ iHmI qymMku. 3okpema, B.1. CepeOpoBchbkuii 3aBIaHHs BUSHAYECHHS
MOHSATTS TBOPY BiTHOCHB 10 KOMIETEHIIIT IUBIIEHOTO MpaBa. BpaxoBytoun Ty 06cTaBUHY, IO
«3aKOH, TAPaHTYIOUN OXOPOHY TBOPY, HE 3a3Havae, OHAK, II0 CIIiT po3yMiTu TBopom», B.1. Ce-
peOpoBChKUii 3pOOUB BUCHOBOK, 11O «3aBJaHHS JaTH BU3HAYCHHS MMOHATTS TBOPY BHIIAJA€ Ha
JIOJTFO HAYKH [IUBIIBHOTO MpaBay 2.

Amnanizytouu ue nousaTTd, B.I. CepeOpoBcbKkuii, LIMPOKO BUKOPUCTOBYBAB Mpalli paasHCh-
KAX LIUBLTICTIB.

3a3HauuBIIM, MO OUTBIIICTE PaISIHCHKUX IUBINICTIB BBAXAIOTh O3HAKAMH TBOpPY, IO
MiAIsArae 0XOpOHi, HAABHICTh TBOPYOI JisSUIBHOCTI Ta HOTO 00’ €KTHBHY (OpPMY, a JIesKi IOTIOB-
HIOIOTh 1li XapaKTEPUCTUKN O3HAKAMHM HOBHM3HH, 3JIaTHOCTI /IO BiATBOpEHHS i CyCHiJIbHOI KO-
pucHocTi, B.I. CepeOpoBchkHii AiilIOB BUCHOBKY, 1110 00’ €KTOM aBTOPCHKOTO MpaBa Moxe Oy-
TH JIMLIE TBip, 110 Ma€ Taki 000B’SI3KOBi O3HAKH:

1. OpurinaneHicTs, skiii B.I. CepeOpoBChKHil TPOTUTIOCTABUB 3aCTOCYBaHHS 3BUYAMHUX
TEXHIYHUX TpuiioMiB. O3HAKy OpUTiHATBEHOCTI aBTOP OTOTOXKHIOE 3 TBOPYICTIO, SIKYy BU3HAYa€e
SK CBiZIOMHH i 371€0ibIIOr0 BeJIbMH TPYIOMICTKHH MpOIIec, 10 MAE CBOEID METOO JIOCATHEH-
Hs TIEBHOTO pe3ynbTary 3.

2. O0’extuBHA (hopMa, TOOTO 30BHILITHE KOHKPETHE BUPAXKEHHS, JOCTYIHE sl CIpHiA-
HSTTSI.

3. MOXJTUBICTh BiATBOPEHHS.

BuzHadeHHs NOHSTTS TBOPY SK MPOLYKTY TyXOBHOI TBOpUOCTi MoauHu, HaOyBae y B.1. Ce-
PpeOPOBCHKOTO TAKOTO BUNIISAY: TBIp — Ie «CYKYnHicmy ioeil, 0yMok ma obpaszis, wjo dicmanu 6
pe3ynvmami meopuoi OisNbHOCMI A8MOPa CE0E BUPAdICEHHSI 8 OOCMYNHIl Ol CNPULIHAMMSL
JIHOOCOKUMU NOYLYMMAMU KOHKPEMHill (popMi, o OONYCKAE MONCIUBICIG 8I0MEOPEHHSLY 4.

© B.M. binoycos, 2003
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binoycoe B.M. TeBip Ak iaeanbHWin pesynsTaT po3yMOBOi AiANbHOCTI MO4UHN

HenowmiTtHo 17151 cebe B.1.CepeOpoBcbkuid, JaBIiy BU3HAYEHHS TIOHATTA TBOPY JiTeparypH,
HayK# i MucTenTBa (00’ €KTa aBTOPCHKOTO MPaBa), MPHHIIOB 10 BU3HAYECHHS IIUPIIOTO TOHSIT-
TS — OPUTIHAJILHOTO BUTBOPY TBOPYOCTI B3arali.

Tum caMuM BiH 3pO0OVB BXJIMBHUI KPOK Y BUBYECHHI CKJIaTHOI MPOOJIEMHU TBOPY B acIeKTi
UBIJILHOTO TpaBa. AJXKe y paJsiHChKii MpaBoBit Hay1li 15 mpobiieMa TOKJIaHO He BUBYAJIACS.

Cailf BHECOK y BUpillIeHHs NPoOIeMu TBOPY 3pOOMIH iHIII BioMi pagsHCBKI LIUBINTiCTH:
Bb.C. Autumonos, €.A. @neitmun, M.B. Topaon, E.I1. I'aBpunos, B.S. Tonac, A.l. Bakcoepr,
€.A. Bakman Ta inmii. Tak, M.B. TopaoH Bu3Hauae TBip K «KOMIUIEKC ifiel Ta oOpasiB, 1o
JicTany CBOE 00 €KTUBHE BUPAXKEHHs B roToBid mpawi» o, E.I1. [aBpHiIoB — K «pe3yibTrar po-
3yMOBOT AisTLHOCTI JIFONWHY, a JIFOACHKMI MO30K MOYKE CTBOPIOBATH TiJIbKH HemarepiaibHi
006’ exti» 0, B.S1. Tonac — sk «Bigo6paxkeHHs AiMCHOCTI, 110 € CUHTE30M ifel (MoHATL a60 00-
pasiB), sike BUpaxxeHe B 00’ €KTUBHIH (hopMi i MICTUTDH BUpillIeHHs 3aBAAHHS Mi3HAHHSA 1 epe-
TBOPEHHS JIFOJMHH, CYCITLCTBA a60 TIPUpOan» 7.

3aranbHOBU3HAHO, 1110 00’ €KTOM aBTOPCHKOTO i MaTeHTHOIo MpaBa MOXke OyTH TiNbKH Ta-
KUl pe3ynsTaT TBOPUYOTO MPOIIeCy, SIKUH 3aCITyTOBY€e Ha Ha3By «TBip»: HAYKH, JiTepaTypH, MH-
CTELTBA, TEXHIKK TOIIIO.

3a3HauuMo, L0 OAHI€I0 3 HAMBAXIUBIIINX OCOOJMBOCTEH PO3BUTKY CydacHHMX HayK —
NPUPOJHUX, TEXHIYHUX | TyMaHITapHUX, € iX B3aeMONpPOHUKHEHHS. CbOTO/IHI )KOJIHA HAayKa He
MOXE pyXaTHucs BIepel, He CIMPaloYUCh HA JOCATHEHHA iHIIMX HaykK, iHOMi, 3aaBayocs O,
BEJIBMHU JalleKnx OfHa Bix omHoi. [Ipobmemu TBOpYOI miAramysi BUXOmATH HalieKO 3a MeXi
FOPUCTIPYIEHIIIT, HAleXKaTh 10 KOMIIESKCHUX MPo0OJieM, o epeOyBaroTh Ha KOpIOHax Oararh-
ox Hayk. lluBinbHEe MpaBo He MOXKe CTOSITH OCTOPOHB ITi€l JTiHIT HAyKOBOTO Mporpecy, He Mo-
BUHHE 3aMHKaTHCs B c001 i IrHOPYBaTH pe3yJbTaTH TaKUX HayK, SIK JIiTepaTypo3HaBCTBO, MU-
CTELITBO3HABCTBO, TEOPis Mi3HAHHS, PO3IJIAYYIOUUCS 3a 1€ MOMUIKaMHU. MexaHiuHe nepeHe-
CeHHsl IXHIX JOCATHEeHb y HayKy MpaBa, 3BU4aiiHo, HegomycTtume. KopucTs BiJ Koomnepauii Ha-
VKU OUBITEHOTO TIpaBa 3 iHIIUMH HayKaMH JTOCSTAETHCS caMe MUISTXOM CHennu(iaHOoro s mpa-
Ba OIPAIFOBAHHS JaHUX.

Jocnimkyroun npobiieMy TBOpY i TOB’si3aHy 3 HEO MpoOjeMy TBOPYOCTi, IUBIJIICT TO-
Tparuisie B TaKe CTAHOBHIIE, B IKOMY Tepe0yBae KpUMIHAJICT, 10 ONepy€e TAKUMH MOHSITTAMH,
AK «TiJIeCHE YIIKOKEHHS», «BUHAY», OCYAHICTbY». AJDKE HayKa KPUMiHAJIbHOTO MpaBa po3-
poOJIsiE 11i TOHATTS, CIUPAIOYUChH HA TICUXOJIOTIIO0, MICUXiaTpPil0, aHATOMIIO U iHIII CremiaibHi
Hayku. CaMe TaK i UBLTiCT, HAMArarOYUCh TOCIIAUTH MPOOIIeMy TBOPY, 3MYIICHHH 3BEpHY TH-
Cs 10 TUX CHelialibHUX HayK, sKi BUBYAIOTH Ili SBHIA: TeOpil Mi3HAHHS, Teopii JiTepaTypu i
MHUCTELTBa, IICHUXOJIOTii, MOBO3HaBCTBA. Lle mochigkKeHHA He MOXe MiAMIHATH CO000
JOCIi/DKEHHS CTel[ialIbHUX HayK, 110 BUBYAOTh BUTBOPU. BOHO Mae monsratu B acHUMiJISALil
pesysibTariB 3a3Ha4YCHUX HayK i B X BUKOPHCTaHHI B TEOpii IMBIILHOTO Mpasa 8.

3 nomsiy Teopil mi3HaHHA, JiTeparypa, MUCTELUTBO, Hayka i TeXHiKa € JialeKTUYHO
MIOB’SI3aHUMH MK 0000 TBOPYHMHU TIPOLIECAMH MaTePiabHOTO  TyXOBHOTO JKUTTS JIFOICH.
VYci 1i mpolecH cArarTh €NWHOTO KOPEeHs, OyAy4u pi3HUMHU (pOpMaMH BiIMOBI/i iHTEIEKTY Ha
notrpeOu BUPOOHHUIITBA MaTepiajbHUX 1 JyXOBHUX YMOB iCHYBaHHs Jitofield. Y JiTeparypi, Mu-
CTeITBi, Haylli i TeXHili JONWHA PI3HUMH 3aco0aMH BUPIIY€E OJHE 3aBIAaHHS — Mi3HAHHA
CBiTy Ta HOro MepeTBOPEHHS.

BueHnwnif, NICEMEHHUK, MMOET, XyI0)KHUK, My3UKAHT, BHHAXIJHAK PO3MOYNHAIOTH aKT TBOP-
qocTi 31 conisaanHs AiicHocti. OTpuMaHe B mpoleci CNOMsSAaHHsA CIPUNRHATTS nepepoo-
JIOETbCS aOCTPAKTHUM MUCIEHHSIM a00 XyJAO)KHBOIO YSBOKO B inei, XymoxHi obOpasu. Lli
cy0’€eKTHUBHI i/1ei Ta 00pa3u BTIIOIOTHCSA B 00’ €KTHBHY (OPMY: CIOBECHY, rpadiuHy, My3UUHY
TOIIO, | CTAIOTH AOCTYIIHUMH AJIs CIIPUMHATTSA iHIIMMK JroaeMu O, «B KiHwi npouecy npari, —
nucaB Mapkc, — BUXOAUTH Pe3yJIbTaT, SIKUil BKe Ha MoYaTKy LbOro mpoiecy OyB B ysBi JOIHU-
HH, TOOTO imeansHoy 10, L1 ineansHa ysBa CTBOPIOETHCS JTFOAMHOK, € ii TBOPOM, TaK CaMo K
i MaTepiabHUI pe3ysbTaT Mpolecy Mpaili.

3 mepIIoro MorsiAy, iIeanbHUA pe3ynbTaT pO3yMOBOI MisUTEHOCTI JTFOOMHY € OMHO3HAYHAM
noHsaTTsM. TobTO, 6yzu> -SIKFI BI/ITBlp JIOZICHKOT JIyMKH Tpeba PO3IIANATH SIK PE3yIBTaT TBOP-
qocTi. Y TaKoMy pasi BUCITiB «BUTBIp JyMKW» i «TBip» OJJHAKOBIi 32 CBOTM 3Ha4eHHsM. Ha mpo-
TUBAry OpUriHaJbHOMY MPOAYKYBaHHIO JyMOK — MPOLECY, SIKUI y MCUXONOTil HA3UBaIOTh MPO-
JOYKTUBHUM, a00 TBOPYUM MHCIIEHHSM, € 1€ i mpolec BiATBOPEHHS HASBHUX AYMOK, AKILO
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JIOZINHA 33 IPABUJIAMH JIOTIKH 3aBYCHO BEJe PO3YMOBI onepaui"f 3 BiZlOMUMH HOMY TOHATTSMH,
OTPUMYIOYH TIPH LEOMY PE3YJIBTaT, ,I[eTeleHOBaHI/II/I 3arajioM yciM XOIOM Mporecy #oro
BmTBopeHHﬂ Le, Hanpuxiaz, BUpIilIeHHs IEBHOI 3a1adi MIKOJISIpeM, KUl BUBUYMB MIEBHI ITpa-
BWJIa PO3B’sI3aHHS 3a/a4y Takoro Bumy. Lleit qpyruii Bux MUCIEHHS y TICHXONIOTil Ha3WBaIOTh
PEeNpPOaYKTUBHUM.

B 0060x Bunaakax npoiec MUCIEHHS MOXKE 3aBEPLLIUTHCS NIEBHUM Pe3ylbTaToM (TBOPOM —
MOBOIO LIMBIJIBHOTO TpaBa). 3 bOT0 CJIiJl 3pOOUTH BXKIMBUM 1 LIMBUTLHOTO MPaBa BUCHOBOK:
€ JIBa BUJW TBOPIB — TBOpHi it HeTBopUi. Lle 03Ha4Yae, M0 MOHATTS TBOPY 3 MOMIISAY TICUXOJOTI1
MUCJICHHS IIUPIIE, Hi)XK TTOHATTS «BUTBIp TBOPUOCTI». BUTBOpH TBOPUYOCTI — OKpeMHUii BUMA0K
«TBOPY» (BUTBOpPY OyMKH). LlnBiNEHE paBO 1aBHO omepye MU JBOMA OHATTSIMU TBOpY. o
BUTBOPIB TBOPYOCTI BOHO BiIHOCHUTH 00’€KTUBHO BUPAKEHI TBOPH HAYKH, JiTEpaTypH, MHUC-
TELTBA, 4 TAKOX BUTBOPH TEXHI4HOT TBOpYOCTI. Jlo Apyroro BUJLy BOHO BiTHOCUTb TBOPH, CTBO-
PEHHSI SIKUX HE NOTpebye MPoJyKyBaHHS OpUriHATbHUX ifei. Lle Moxe OyTn, Hanpuknaz, Te-
ne(bOHHI/m JIOBIZIHHK, PO3KIIAJl PyXy TPAaHCIOPTy abo iHWmMii iHhOpMALiHHIii 1OBIIHUK, yK/Ia-
IeHU 3a BiJOMHMH TIpaBWJIaMd (NMPUHIMIHN MOOYIOOBH, CHCTeMarHh3amii Mmarepiamy). Y
[UBIJILHOMY TIpaBi MisJIbHICTh, 110 Ma€ CBOIM Pe3yJIbTaTOM MPOAYKYyBaHHS TaKUX TBOPiB, HE
BBA)KAETHCSI TBOPUOIO, i TOMY BOHH JI0 00’ €KTiB aBTOPCHKOT'O MTPaBa He 3aPaXxOBYIOThCS.

Takum 4MHOM, pi3HULS MK TBOpaMHU PEMPOLYKTHUBHOTO MUCJICHHS W TBOpamMH MPOAYK-
TUBHOTO MUCIIEHHA — KOHCTaHTa LMBIIBLHOTO npasa. Came 1151 pi3HULI € MiIACTaBOI OOIPyHTY-
BaHHS TOTO, III0 OXOPOHO3MIATHICTE TBOPY, 00 HOTro MPaBo06’€KTHICTH, 3yMOBJICHA HASBHICTIO
aKTy TBOPYOCTI, SAKIIO HAOyBae 3HAYEHHS KOHCTHTYTHBHOIO FOPHANYHOTO (akty 11,

VY 3aKkoHi 03HaKa TBOPYOCTi HE PO3KPUBAETHCSA, y 3B A3KY 3 UMM B FOPUINYHIH JiTeparypi
JaHO YnMaJo 11 BU3Ha4YeHb. Tak, CTBEPIKY€ThCs, L0 JUIS ITPpaBa BAXKIIMBUIL HE CTIJIBKHM TBOPYil
XapakTep AisNIHOCTI, CKIJIbKU pe3yJibTaT, Xoua, HaleBHe, CIiJi BUXOIUTH 3 TOTO, LIO TiJIbKH
TBOpYA AisUIBHICT MOXKE MPUBECTH JI0 TBOPUOTO pe3ysrary 12,

[Toka3HUKOM TBOPYOTO XapaKTepy TBOPY, HA AyMKY OiTBIIOCTI BUESHHX, € HOrO HOBH3HA.
HoBwu3Ha B JaHOMy BHIIAIKY — 1€ CHHOHIM OPHTiHAIBHOCTI TBOPY. BoHa MOXe TposBIATHCS B
HOBOMY 3MicTi, HOBili popMi, HOBIll izeT, HOBil HAyKOBiil KOHIIENIIiT TOIIO. Y IbOMY pO3yMiHHi
Oyab-sIKHH BUTBIp XapaKTEpHU3Y€ThCS OPHUTiHAIBHICTIO, HOBH3HOIO, HEMOBTOPHICTIO I
YHIKaJIBHICTIO.

BriM y npaBoBiit niTepaTypi 0OTpyHTOBY€ETHCS TaKOX AyMKa, 10 HOBH3HY TBOpY Tpeda
BBAXKATH MOro OKpeMow o3Hakowo 3. Haiibinem posropHyTe ii 0OrpyHTyBaHHS J1aB
B.4. Ionac 4. Ha ocHOBI amanisy mpaBmia 3aKoHy NP0 MOXJIMBICTH BUKOPUCTAHHS YYIKOTO
TBOPY IUIsl CTBOPEHHS HOBOTO, TBOPYO CaMOCTiifHOTO, aBTOp AIMIIIOB BUCHOBKY, 110 HOBH3HA i
TBOpYA CaMOCTI{HICTh TBOpPY CTAHOBJISATH JIBi HE3aJIeXKHi ONHA BiJ OJHOI O3HAKU, IPUUOMY
OCKiJIbKM TBOPYO CAMOCTIHUHN TBip 3aBXKJIM HOBUIA, TO MOXIIMBI Taki TBOPH, SIKi € HOBUMH, HE
Oyay4H TBOPYO CAaMOCTiIHHUMH.

ABTOp 3a3Hayae, IO «TBip CKJIANAETHCS 3 OararboX Pi3HOPITHUX KOMIOHEeHTiB. Hampu-
KJiaJl, Y TBOpI JiTepaTrypu po3pi3HIIOTh TEMY, Marepiall, CIOXKeT, CIIOBapHUI CKian, oOpasHy
CUCTEMY, KOMIO3HIIi0 TOIIO. TBOpH MUCTEITBA a00 HAYKH TAKOX BiJIPi3HIIOTHCS CKIAIHICTIO.
SIxOu A71st TBOPUOT CAMOCTIHHOCTI TBOPY BHMAarasacsi HOBU3Ha BCiX 0€3 BUHSATKY €JIeMEHTiB, TO
MOHSTTS HOBU3HU TBOPY Ta HOTro TBOPUOI CaMOCTIHHOCTI 3a cBOIM cMucioM 30iranucs 6. Ane
B TOMY H piy, 110 AJIs1 TBOPUYOi CAaMOCTIIHOCTI TBOpY OyBa€ NOCTaTHO HOBU3HHU BCHOT'O JIMLIE
OIIHOTO €JIEMEHTY, BiIMiHHOTO BiJ opuTiHaNy. 3 iHIIOTO OOKY, HOBU3HA AESKUX EIEMEHTIB TBO-
Py TIOPiBHSTHO 3 OPHUTiHAJIIOM HE 3aBX/IH CBiIUYUTH PO TBOPYY CAMOCTIHHICTh «HOBOTO TBOPY».
Lle o3Hayae, MO MOKIMBI HOBI TBOpH 6e3 TBOpUOI camocTiiHOCTI» 15. OTxKe, 3Bigcu BUCHO-
BOK: HOBH3HY i TBOpPYY CaMOCTIMHICTb CNiJ pO3MIsgaTé sK JBi caMOCTiiiHi O3HaKW TBODY.
B.41. lonac 3anpornoHyBaB yBeCTH B HAyKOBUI OOIr MOHSTTS «iCTOTHA HOBU3HAY, sIKa, HAa HOTO

JyMKY, B1acTiBa Oy/ib-KMM MPOYKTAM TBOPYOCTI, & HE TLTLKM 00’€KTaM MNATEHTHOTO Mpasa.

L5t nporosuiis, ofHaK He AicTana MiATPUMKH Hi y 3aKOHOIABLLS, Hi B CYIIOBIii NIpaKTHLL, Hi
B IOpHIMYHIHN NiTepatypi. HoBu3Ha sk camocTiifHa 03HaKa 00’€KTY, IO OXOPOHSAETHCS HEOO-
XiJIHa JIIIIe B TIATEHTHOMY TpaBi, OCKiIBKH y cepi, IKy BOHO PETYIOE, 00’ EKTUBHO pe3yJibTa-
TH TBOPUYOCTiI Pi3HMX 0Ci0 MOXyTb 30iratncs. OT:Ke TyT BaKJIUBE TOHATTS NPiOPUTETY, SIKE
30BCIM HEBiIoME aBTOPCHKOMY ITpaBy. B aBTOpchKkOMY MpaBi, ke 0XOpOHsIE€ (popMy TBOPY, O3Ha-
Ka HOBU3HU K OKpeMa BJIaCTUBICTb, L1J0 OXOPOHSIETHCS € 3aliBOK0, OCKINIBbKY BOHA LITIKOM MOIIH-
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HA€ETHCSl 03HAKOI TBOPUOCTIi. TBip, SIK pe3yasTar TBOPYOI AifAJIbHOCTI aBTOpa, IiCTae MPaBOBY
OXOPOHY JIMIIIE 32 YMOBH, SIKIIO BiH BUpaXeHHH y Oyab-saKiii 00’ ekTHBHi#t ¢opmi. Jlo TuX mip,
TIOKH AYMKH Ta 00pa3u aBTopa He MPOSBHUIIMCS 30BHI, @ iCHYIOTb JIMIIIEe Y TBOPYOMY 3ayMi, BO-
HU HE MOXKYTb OyTH CIIPUHHSTI IHIIUMH JIFOIBMH, a 3HAYHMTh, i HEMAE TPAKTHYHOT MOTPEOH iX
oxoponsaTH. 11{o6 TBopumii pe3ynbTaT HaOyB CyCHiJIBHOI 3HAUYIIOCTI Ta CTaB 00’ €KTOM MpaBa,
BiH Mae OyTH BTiNleHUi y Oyab-aKy 00’€KTHBHY (opMy, OyTTs SKOI BiZOKpeMJIeHE Bifl aBTOpA.

OTxe, pe3ylbTaToM iHTeNEeKTyalbHOI AisNIBHOCTI € BUpaXeHUH B 00’ ekTHBHIiK (opmi i1
NPOIYKT, IO HA3MBAETHCS, 3aJ€KHO BiJ HOro XapakTepy TBOPOM HayKH, niTepaTypH MHC-
TEITBa, BAHAXOIOM, IIPOMHUCIIOBUM 3pa3koM Toino. KoxxHoMy 3 1IuX mpoaykTiB (00’ €KT1B) npu-
TaMaHHI CBOi 0COOJMBI yMOBH BHHUKHEHHS, OXOpOHO3,£[aTHOCT1 il BUKOPHCTAHHS, AKi 3are-
KaTh Bij 3MicTy IOPUMYHHX HOPM, L0 PEryIOITh BiJINOBiTHI BiTHOCUHM, OCKiTbKH HEMOXK-
JIMBO BCTAHOBUTH JJIsl BCIX pe3yJIbTaTiB TBOPYOI Mpalli eAMHUN TMPABOBHIA PEXKHM.

Tak, ckaximo, sIK i aBTOPChbKE MPABO, MPABO MPOMHUCIIOBOI BIACHOCTI CTOCYETHCS MPO-
IOyKTiB TBOpYOI mpami. AJle TBOpYa Mparlsl BUHAXiTHUKA BiPi3HAECTHCS BiJ Mpalli, HAPUKIAM,
MHUTIIS, HAYKOBIISL, PE3yJIBTATOM SIKOT € aBTOPCHKi TBOPH.

[o-nepine, aBTOpChKi TBOPH BioOpaxaroTh a00 300pakytoTh 00’ €KTUBHY JiHCHICTh B CH-
CTeMi MOHATH a00 00pa3iB. BuHaXiqHUIIBKI MPOMO3HIIT TaKOXK MOXKYTh OyTH po3pobieHi Jiu-
1lI€ HA OCHOBI Mi3HAHHS SIBULL 00’ €KTUBHOIO CBITY. AJie iXHili 3MiCT yTiJIFO€ThCS HEe Y BigoOpa-
YKeHHI ab0 300pakeHHi AiliCHOCTI, a y BUpILIeHH] MPaKTUYHOI 3a1ayi.

[To-gpyre, y MOHATTSAX i oOpa3ax MoxHa BimoOpasuTh Oyab-sKi sABUINA 00’€KTHUBHOT
JHCHOCTI — IK MPUPOJIHI, TaK i CYCHiJIbHI, IO MPOSABJISIFOTHCS Y BiTHOCHHAX MiXK JIFOIBMH, MiXk
JFOIBMH Ta TIPUPOIOI0 200 B caMmiil mpupoi. Y oMy ceHci cepa 3aCTOCyBaHHS aBTOPCHKUX
TBOpiB Oe3MerxHa. [HIIa cripaBa 3 BUHAXiTHULBKUMH MPOMO3UILISIMUA: OCKINIBKHU L€ — MpaBuia
po0OTH, 3aCTOCYBaHHS TIEBHUX MaTepiaJlbHUX 3ac00iB 1 TiJbKM B Taly3i BiTHOCHH JIOIWHU 3
MPUPOAOI0, TOOTO NulLe y cdepi MPOLYyKTUBHUX CHJL.

[o-TpeTe, pesynbTaTét TBOPUOI HisNTBHOCTI OyOb-KOTO BHIY MarOTh Ha coli BigOWTOK
TBOPYOT iHIUBIAyanbHOCTI IXHBOTO TBOpPIA. KHura Jl.Tonctoro «BiiiHa i Mup» Tak camo He
CXOa 3 iHIIMMU KHUTaMH Tipo BitumsnsaHy BiliHy 1812 p., sk KOHKpETHHI pajionepenasad,
ckoHcTpy#oBanuii O.C.ITomoBum, Ha iHIIi pamionepenasadi. Ane 6e3 JI. Toacroro He Oyno 6
«Biiinu i Mupy». OnHak He MoxHa BBaxkary, 110 sikOu O.C. ITonoB He cTBOPHB CBOTO pajione-
penasaya, JTIFOJICTBO HA3aBXKIH 3ayIhInuiocs 0 6e3 panio. Pano uu mi3Ho, pajio Bce OTHO 3’ SIBU-
Jocs 6 — JOCTiAHUKK BiAKPHUIK O 00’ €KTUBHHUN TPUHIIMIT HOro poOOTH, KM Brieplle 3Haki-
wos O.C. ITonos !0,

AJie Bci pe3yNbTaTd TBOPYOI JisUIBHOCTI MalOTh YHiBepCcalbHHI KPUTEpil, 0 BU3HAYAE
0COONTMBOCTI X MPaBOBOT OXOPOHU. 3arajbHUii 3HAMEHHHK, JI0 SIKOTO MOXXHA TMPUBECTH 3ra-
JaHi 00’eKkTH — Lie X HemarepialbHUN, HepedoBuil, Oe3TiiecHnit xapakTep. YCi pe3ynbraru
TBOPUOT, IHTENEKTyallbHOI JisNIbHOCTI, HAa MIPOTHBAry 00’€KTaM peueBUX MpaB, MaOTh ifealb-
Hy npupony. TBopy Hayku i TEXHIKH — IIe TIEBHi CHCTEMH HAyKOBHX i TEXHIYHHX TOHSITH a00
kateropiii. JlitepaTypHi # XymokHi TBOpH SIBJIIOTH COOOIO CHUCTEMY JIiTepaTypHUX abo Xy-
JOXKHiK 00pa3iB. 3po3yMisio, 3a3HaueHi kareropii i 00pa3u BUpaKeHi 30BHi JiTepamu, udpa-
MM, iHIITUMHY 3HAKaMH, CHMBOJIAMH, 300paKyBajIbHUMH 200 3ByKOBUMH 3aC00aMH i, SIK MpaBH-
J10, ICHYIOTb Ha MIEBHUX MaTrepialbHUX HOCisAX. OHaK BiJl IOTO caMi BOHH He MepecTarTh Oy-
TH ileaTbHUMH 00’ €KTaMHU.

PazoM 3 TBOpOM JTFONCHKOTO iHTEJIEKTY TPaBO OXOPOHSIE ¥ 3aco0W iHAMBIMyaizamiil 1opu-
JUYHUX 0Ci0, a Tako poOIT i MOCIYyr: TOBapHi 3HAKW, 3HaKM OOCIYroByBaHHS TomIo. Lli
00’€KTH He TIOTPeOYIOTh TBOPUOCTi Y BUCOKOMY PO3YMiHHI IIBOTO CJIoBa. X04a He MOXHA 3a-
nepevyBary, 110 po3podka 3acobiB iHAMBIMyani3alii — 1e Takok Mporec po3yMoBoi (iHTeek-
TyaJIbHOI) JIiSUIBHOCTI, OB’ 3aHUM 3 YCBIZJOMJICHHSIM pealbHOCTI B MEXaX, HalpUKIIaj, BUOo-
Py Takoro rno3HayeHHs, sKe 3[aTHe BiAPI3HATH TOBapH (MOCIYTH) OAHUX IOPUANYHUX OCi0 Bifj
OJTHOPiIHUX TOBApiB (MOCIYT) IHIIUX IOPUIUYHUX OCIO.

Takum 4MHOM, HeMaTepialibHICTh — 11€ TOW YHiBEepCcaTbHHUM KPUTEPiH 1)1 BCiX pe3yabTaTiB
iHTeNeKTyaIbHOT isIILHOCTI, 110 BU3HAYAE OCOOIIMBOCTI 1X MPABOBOI OXOPOHHU.

! Honac B.A. Kputepuii TBOpuecTBa B aBTOPCKOM MpaBe U cyaebHoi mpakTuke. — M., 1963. — C.21.
2 Cepe6posckuii B.H. Bonpocsl COBETCKOTO aBTOPCKOTo mpasa. — M., 1956. — C.31.
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Ompumano23.01.2003
Pe3rome

B crarbe aHanu3MpyOTCS TNPOU3BEAECHUS WHTENJIEKTYyalbHOW [ESITeNbHOCTH C TOYKH 3pEeHUs
rpakJaHCKO-TIPABOBBIX OTHOILICHUIA.

OO00CHOBBIBAETCS MIOHUMAHUE OPUTHHATIBHOTO MPOU3BEACHHUS HHTEIJIEKTYa IbHON AATETbHOCTH KaK MH-
TEJJICKTYaJbHOTO MPOAYKTa 00bEKTHBUPOBAHHOTO B JIF000# Gopme. OTnnunTeNbHAsS 0COOCHHOCTh MPOM3BE-
JICHN HHTEJUIEKTYalIbHO IeITeIbHOCTH — UX HeMaTepHalbHbIN, OecTeNecHbI XapaKkTep, KoTopas U onpejie-
JIieT 0COOEHHOCTH UX MPaBOBOI 3aILUTHI.
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KPUMIHAJNBbHE MNMPABO
TA KPUMIHONOTrIA

A.A. MY3UKA, C.M. IIIKOJIA

Anamoniin Ananiiiosuuy My3uka, 0oxmop 0pu-
QuyHux Hayx, npogecop, paonux Minicmpa
S8HYMpIWHIX cnpas Yxkpainu

Cepeiii Mukonaiioguu Illkona, éuxnaoau xagheo-
PU KpUMIiHanbHo20 npasa ma Kpuminonoz2ii FOpu-
ouunoi axademii MBC (m. /[Hinponempo6écok)

MPO HEOBXIJTHICTH Y3ATAJIbHEHHS CYIOBOI TPAKTUKH
3 IIMTAHDb 3ACTOCYBAHHHA 3AKOHOJABCTBA
ITPO AMHICTIIO TA IIOMUJIYBAHHS

3rifiHO 3 YMHHAM 3aKOHOJABCTBOM YKpaiHU PilleHHs PO 3BUIbHEHHs 00BUHYBAYCHHX Ta
3acyIPKEHHUX 3a aMHICTi€l0 MpUMalOTh CyM Ha MiJACTaBi akTa npo amHicrito. Ha cynu nokna-
JICHO TaKOK BUKOHAHHs YkasiB IIpesnnenTa Ykpainu npo MOMUTYBAaHHS 3aCy/UKEHUX, AKi He
BiI0yBatOTE MOKApaHHs YW 3aCy/UKCHI 10 BHJIB IOKapaHb, HE MOB'I3aHMX 3 I30JMLIEI0 Bil
CyCMiNbCTBA, ab0 SIKi 3BUIHEHI BiJl 1OJATKOBUX BHJIB NOKapaHb. TakuM YHHOM, 6e3nocepe;[—
HBO CYIH BHUPIIIYIOTh YMMAJIO TITAHb IO/I0 3aCTOCYBAHHS aKTiB aMHICTii Ta 3iffCHEHHS 1Mo-
MUy BAaHHS.

Kinbka pokiB Tomy Bepxoauii Cyn YkpaiHu BUBYMB MPAKTUKY 3aCTOCYBaHHS 3aKOHY YK-
painu Bix 16 mumas 1999 p. «Ilpo amuictiro» . V nipoueci y3aransHeHHs CyI0BOT MPAKTUKH
MPOaHaJi30BaHO TaKOXX CTaH JOTPUMAaHHS CyAaMHU TOJIOKEHb I[bOTO 3aKOHy. BusBieHo psn
XapaKTepHUX MOMUJIOK i MOpPYIIEHh 3aKOHOJABCTBA, SKHUX IPHITYCKATUCS CYIU B XO[i HOTO
3aCTOCYBaHHS, 3’5ICOBAHO MPHUYKMHM, 10 3yMOBHJIM 3a3HaueHi HEJOMIKM B CYIOBil MpaKTHIL.
30KkpeMa, TparBUTICs BUMAIKK, KOJNU CyId, YXBAIIOIOUN OOBHHYBAIFHHN BHPOK, y3araii He
PO3MIAAaIM MUTAHHS PO 3aCTOCYBAHHS aMHiCTil, Xou OyJii HasBHI MiACTaBH A0 ii 3aCTOCYBaHHSI.

Cepen mpuyKH, AKi NpU3BETH 0 TOTO, L0 aMHICTi0 B nepeadaueHuX 3aKOHOM BUIaKax
He 3aCTOCOBYBAJIM, HA OCOOJIMBY yBary 3aciyroBylOTh TIOMUJIKH Cy/iB MEpPLIOi iHCTaHLIT 11070
kBami(ikarii 3mounHiB. Busneno $GakTy TAraHMHM, KOJH MOHAX TPUMICSYHHUN CTPOK CyIH HE
BUpIIIyBaJIM MUTAHHSA MPO 3aCTOCYBaHHS aMHICTIi MOJ0 3aCyMKeHHX 0ci0, sKi miansranu
amHicTii. YTim, 1ie BinOyBanocs HEpiKo i BHACIIIOK 3BOJIIKAHHS OpraHaMy BUKOHAHHS MOKa-
paHb 3 MOAAHHSAM JI0 CyIy HEOoOXiIHUX MarepiaiiB, OB’ S3aHUX 3 aMHICTYBaHHSIM.

[HKONHM CYTTEBI MOMMIKH Ta YMyIIEHHs CYAIB TAMIM 3a COOOK0 HE3aCTOCYBaHHs aKTa
aMHICTIT 110 0¢i0, 110 MiUrank aMHICTYBaHHIO, a00, HABIIAKH, 3aCTOCOBYBANOCS 3BUTbHCHHS
3a aMHICTIEIO BiJl KPUMIHAJIBHOT BIINOBIAANBHOCTI i MOKapaHHs OOBHHYBAYCHNX | 3acy/Ke-
HUX, Ha SKAX aMHICTis He moummproBanacs. JlomymieHi cynaMu MOMUIKA OyiM MepeBayKHO
HACJTIZAIKOM HEPO3YMiHHS OKPEMUMH CY[ISIMH MOJIOKEHb aKTa PO aMHICTitO i HeAOTPUMAaHHS!
HUMHU BUMOT KPHMiHaJIbHO-IPOLIECYaTbHOr0 3aKOHOABCTBA.

BpaxoBytoun HaBeIeHE i 3 METOIO 3amo0iraHHs MOPY LIEHHSM 3aKOHOJABCTBA B XOJ[i BUKO-
HaHHS aKTiB aMHICTii Ta 3[iHCHEHHs TIOMITYBaHHS, & TAKOX IS CTBOPEHHS €UHHX MPaBUI
L[0/0 IOTPUMAHHs BUMOT HOPMATHBHO-PABOBHX aKTiB y i cdepi, Ha Haiy JIyMKYy, BapTO
6yno 6 mpoBecTH y3arajbHEHHs CYAO0BOI NPAKTHKU 3aCTOCYBAHHsS aMHICTii Ta NPAaKTUKH
3IOiICHEHHST TOMUITYBaHHSA, IO CKJIANOCS Michsa HabpaHHS YAHHOCTI HOBHM KpuMiHanbsHIM
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KOJIEKCOM YKpaiHU 3 NOAAIBIINM NPUHHATTAM Bi;[rIOBiz[Ho'i noctaHoBH [lmenymy BerOBHoro
Cyny YKpall-m Cnp06yeMo KOPOTKO PO3IJISIHYTH JIesiKi MUTAaHHS, 110 MOTPeOyIOTh PO3’ICHEHb
y Takiii TOCTaHOBI.

1. Y HOpMaTWBHO-TIPABOBUX aKTaX i B IOPUIWYHIN JiTeparypi 03HAKW MOHATTS aMHICTil i
NOMITYBaHHSI BU3HAYAIOTHCS TT0-pi3HOMY. [lomekynn HopMu TIpaBOBUX aKTiB CylepevaTs ofHa
onHiit. Hampuknaz, y n. 4 c¢t. 6 KIIK Ykpainu iiaeThcs mpo MOXKIUBICTh MOMUTYBaHHS OCi0
11€e 710 TOro, AK OyJia MopylieHa KpUuMiHaibHa CpaBa 100 HUX, ado X mijg yac npOBaJ:pKeHHs[
y crpasi, a B [TonoxeHni «[1po nopsiIok 3aiCHEeHHs mOMITyBaHHs» Big 12 ksitas 2000 p. 2
3a3HAYCHO, IO TIOMHIyBaHHs 3aCTOCOBY€ThCs! JIMILIE 10 3aCYPKCHHUX M 110 0Cib, sKi BifOymu
nokapaHHsd B YKpaiHi (. 3). BpaxoByioud, IO BHU3HAYCHHS TMOHATH LIHX iHCTHTYTIB Y
KpuminaneHomy kozekci Ykpainu 2001 p. B3araii HeMae, BUAAETHCS HEOOXiHUM OTPUMATH
PO3’sICHEHHS 3 IIbOTO MPHUBOLY, A€ O JiTKO OyJI0 BU3HAYEHO: IO TaKe aMHICTis W MOMUITyBaH-
HS; 0O KOrO BOHHU 3aCTOCOBYIOTHCS; YW 3BiJIbHAIOTH BOHHU 0CO0y BiJl KpUMiHaJIbHOT
BiJIMOBiNAJILHOCTI, YW BiJ] IOKapaHHs?

2. 3rigno 3 4. 2 cr. 87 KK YkpaiHu, «aktoM 1po moMuiyBaHHs MOXe OyTH 3iilicCHeHa
3aMiHa 3aCy/UKCHOMY IPU3HAYEHOro CYJAOM IOKapaHHs y BUIISAI JOBIYHOrO MO306aBICHHs
BOJIi Ha 1M030aBJIEHHS BOJIi Ha CTPOK HE MEHIIE ABaILSTH 'ATH POKiB». YTiM, BiANOBIAHO 10
[Tonoxenns «I[1po nopsaok 3xificHeHHs oMutyBaHH"» Bix 12 kBiTHS 2000 p. (B peaakii Bia
20 xosTHa 2001 p.) 3, MOMMITYBaHHS 3aCyKEHUX 3A1HCHIOETECS y BUIAAL: 3aMiHU JOBIYHOIO
1o30aBJIeHHS BOJIi HA M030aBJIEHHS BOJIi HA IEBHUII CTPOK; TOBHOTO 200 4aCTKOBOTO 3BiIbHEH-
HS BiJl BiIOyBaHHs 5K OCHOBHOTO, TaK i JIOJATKOBOTO MOKapaHHs; 3aMiHM MOKapaHHs abo Ho-
ro HEeBiIOYyTOT YaCTHHU M’ SKIIUMHU MOKapaHHAM (1. 2).

OueBunHO, y wiff yacTuHi HOpMHU [loNOXKEeHHS cymnepedaTh KpUMiHaJIbHOMY 3aKOHY, ajie
BHAAIOTHCS TPABWJIBHAME 3 MOTINY {HCTUTYTYy NMOMIUTyBaHHSA. Ha TpakTHIli MOMWITYBaHHS
3aCyIKEHUX 3IIHCHIOETBCS 3 ypaxyBaHHSAM caMe MPUMKCIB 3a3HaY€HOr0 HOPMAaTHBHO-ITPaBO-
BOTO aKTa.

3. 3aKoHM MPO aMHICTiIO 3a3BM4aii repes0avatoTh, 30Kpema, 3aKpUTTs KpUMiHaIbHUX
CIpas i CrpaB, SIKi Cy[H Lie He PO3MIsjali. Y 3aKoHaX He HIeThCs PO BUIALKK aMHICTYBaH-
Hs 0ci0, om0 IKMX He Oyya mopyieHa KpuMiHaibHa cripasa. [Ipote 3rimHo 3 1. 4 c1. 6 KIIK
VYKkpaiHu, SKIIO akT aMHICTIl ycyBae 3acTOCYBaHHS TOKapaHHS 3a BYWHEHE [isSHHS, TO
KPUMiHaJIbHY CIIpaBy MPOTH 0COOM HE MOXKHA TIOPYLINUTH, a BKe MOopyllIeHa crpaBa Mae OyTH
3akpuTta. Llg 3akoHonaBua HopMa cynepeunts 3MmicTy cT. 4 KITK Ykpainu, sika 3000B’s13y€ cyn,
MPOKYpopa, CIIiTYOT0 i OpraH Ji3HAHHS B MEKaX CBO€ET KOMIETEHIIiT MOPYIIUTH CIPaBy B KOXK-
HOMY BUTIQJKy BUSBICHHS O3HAK 3JI0YHHY.

Ille omHa cynepeuHicTh. AMHICTisl He 3BiJIbHA€ BUHHOTO BiJ 000B’SI3Ky BiJIIKOMyBaTH 3a-
MOMisSTHY 3JI0YMHOM IIKOMY, SIKFH MOKIJIaJAEeH! Ha HHOTO BHPOKOM abo pimeHHsM cyny. [Ipote
BUHUKAE 3aUTAaHHS, YU MOBUHEH BiJIIKOJOBYBaTH 30UTKY BUHHUM, SKOTO 3BIILHEHO 3TiHO 3
akToM aMHicTii Ha mifcTasi . 4 cT. 6 KIIK Ykpainu, i SKI0 NOBUHEH, TO SIKE IPAaBOBE 06rpy1-1-
TyBaHHsl Mae OyTH MOKJIaJIeHe B OCHOBY TaKOTo pilieHHs? Yu Moxe Cy/ 3BUIbHUTH aMHICTOBa-
HOTO BiJl TAKOTO 00OB’SI3Ky B pasi 3amoisiHHS KON AeprKaBi?

Bynb-sikuii BUNaA0K 3BiNILHEHHS Bij KpHMiHanLHO’i BiMOBiAAJBHOCTI 3a aKTOM aMHiCTil
nepenbayae HacamIepe/l BCTAHOBIICHHS B LisIX 0COOM CKIIaly 3/I0YMHY, a KOHCTaTallis LbOro
(hakTy MOYMHAETBCS 3 MOMEHTY TIPUTATHEHHS il 10 BiAMOBINANBHOCTI SIK OOBHHYBaYCHOI,
MiCJIs 4YOro MOXKE MaTH Miclie i 3BIIbHEHHS 32 aMHICTi€l0 Bil KpUMiHANBHOT Bi/IOBiIaNbHOCTI.
IIpore, Ha Haml MOMIsAA, Take 3BUTBHEHHS Mae€ BifOyTHCS MICHs MOPYIIEHHS KPUMiHAIBHOT
CTpaBH i mpej’ sBjieHHs 0c00i, ka BUNHUIIA 3JI0YHH, OOBUHYBa4YEHHS.

4. Ha nmpakTHili iHKOJIM MOCTA€E 3aMMTAHHS: UM MMiJUIATal0Th 3BiJIbBHEHHIO 32 aMHICTi€l0 He-
ocyaHi 0co6n? 3aKOHOABCTBOM, HAMpHUKIa, KomuiHboT PPOCP, Taka MoxnuBicTh niependa-
yaJiach i IeBHUM YKMHOM Oylla perfiaMeHTOBaHa, Xoua Ha MpakTHli He Oyl10 €JUHOTO MiAXomy
JI0 BUPilIEHHS [[bOTO MUTAHHS.

Tak, cnipaBy 110110 rpoMajsiHiHA M. OyJ10 HAMIPaBIEHO 10 CyAy JJIs 3aCTOCYBaHHS IPUMY -
COBHX 3aXOJIiB MEIMYHOTO XapaKTepy. YXBaJIO PO3MOPSIIOTo 3aciJaHHs CyIy IIf0 cIipaBy Oy-
JI0 3aKPUTO 3a aMHicTier. 3acTynmHuK [ eHepanbHoro mpokypopa PPOCP BHic 1o cynoBoi ko-
nerii B KpuMiHanbHUX cnipaBax BepxoBHoro Cymy PP®CP mpotect i, 00rpyHTOBYI0YH HOTO,
MOCJIaBCsI Ha T€, IO aKT aMHICTil 3aCTOCOBYETHCS JI0 0Ci0, SKi BUNHUIIM 3JIOYMHU, OCKUTHKH 3K
M. € HeocyHUM, BiH He HEce KpUMiHAIBHOT BiIMOBIAAIBLHOCTI, 10r0 He MOXKHA MOKAPATH, TO-
MY JI0 HbOTO MOXKHA 3aCTOCYBATH JIMIIE MPUMYCOBI 3aX0/I1 MEAMYHOTO Xapakrepy. CynoBa Ko-
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JIeTisl B KpuMiHaJIbHUX cripaBax BepxosHoro Cyny PPOCP Buznana yxBaiy cymy oOTpyHTOBa-
HOIO i 3aiuIIniIa MpoTecT MpOoKyparypu 0e3 3a0BOJICHHS, BKa3aBLIM Take: K BUJHO 3 Ma-
TepiajiB cmpaBW, TpomMaasHUH M. ckoiB cycmigbHO HeOe3neuHe MisiHHA, TependadeHe
KpumiHanbHIM KOJEKCOM, i ClipaBa HaliLIIIa 10 Cyy MUl 3aCTOCYBAHHs 10 HBOTO IIPUMYCO-
BUX 3aXO/iB MEIMYHOro Xapakrepy. BeraHoBuBLIM, 110 rpoMajsHUH M. Mae Haropomy —
IOBIJ'ICI/IHy MeJlaib i Ha HbOTO MOLIMPIOETHCS Jisl BiANOBIIHKX IOJI0XKEHb aKTa PO aMHICTiko,
paifoHHHMIi cyn BiANOBigHO A0 M. 4 cT. 5, 4. 3 cT. 410 KIIK npaBuiibHO 3aKpUB MPOBAIKEHHS Y
CrpaBi MO0 HBLOTO MPO 3aCTOCYBaHHS MPUMYCOBHX 3aXO/LIB MEMYHOrO Xapaktepy. Jlokasu
MPOKypaTypy Mpo CKacyBaHHs yXBajlM Cydy Ha Tii MiJCcTaBi, 0 aKT aMHiCTii 3aCTOCOBY€ThCSI
JIULIE 110 OCYAHUX OCI0, CyNepednTh 3aKOHOBI

Sk 6aunmo, cymoBa iHCcTaHMIis miffmuia BI/ICHOBKyZ SKIIO aKT aMHICTii yCyBa€ 3acTOCyBaH-
HsI TIOKapaHHs 3a CKOEHE CYCITIIbHO HeOe3neuHe MisTHHS, TO BiMOBiTHO 0 3aKOHY BiH MOIIH-
proeTbes i Ha 0co0y, BUBHAHY HEOCYIHOIO.

KpuMiHanbHe Ta KpUMiHAJIbHO-MPOLIECYANbHE 3aKOHOJABCTBO YKpaiHU I MUTAHHS HE
pernamentye. [Ipore [lnenym BepxoBHoro Cymy Ykpainu B nmoctanoBi Ne 2 Bin 19 6epe31—m
1982 p. 5 4aCTKOBO 3aIOBHIOE 11O 3aKOHOZABYY mporanudy. ¥ m. 14 mel MMOCTAHOBH MiCTAThb-
csl Taki pekoMeHaLii: «OXHOYACHO i3 CKAaCyBaHHSM IPUMYCOBHX 3aXO/iB MEJUYHOTO Xapak-
Tepy IOAO BUIYKaJIoi 0cOoOH, sIKa 3aXBOpisia HA AyIIEBHY XBOPOOY IiCJIsi BAMHEHOTO 3JI0YH-
HY, CyJl Ma€ BUPILIUTH MUTAHHS PO BiAHOBIEHHs KpUMiHalbHOT cipaBu. [1pu 1ibomMy y BuUnaz-
Kax CIUIMBY CTPOKY ABHOCTI MPHUTSITHEHHS A0 KPUMiHANBHOT BiANOBiANBHOCTI, CKaCyBaHHS
KPHUMiHAJIBHOTO 3aKOHY, HassBHOCTI axma npo amuicmiro (Bupineno Hamu. — A.M. i C.IIl.) Ta
IHIIMX MiACTaB, MepeadadeHnuX 3aKOHOM, 32 3TOI0K 0COOH, 00 SKOT PO3MIAIAEThLCS CIpaBa,
KOJIA Taka 3rofia He06x1z[Ha KpUMiHaJIbHY CTIpaBy HAJICIKHUTH 3AKPUTHY.

HenosHoTa po3B’si3aHHs POAHANI30BAHOT CHTYALiT OSCHIOETHCS TUM, 110 BOHA MOXKE BH-
HUKaTH y TPbOX BUMAJKaX: KOJIU MPUMYCOBI 3aX0AU METUYHOTO XapaKTepy 1€ He 3aCTOCOBaHi
JI0 HEOCYAHOTO (CTallis AOCYIOBOro clificTBa 200 CYI0BOr0O pO3MIALY ); MPUMYCOBi 3aX0AH Me-
JIUYHOTO XapakTepy BKe 3aCTOCOBaHi (0co0a BUMHWIIA CYCITiIbHO HeOe3nevHe JisiHHs y CTaHi
HEOCYIHOCTi) a00 ckacoBaHi (11010 0co0u, sika 3aXBOpiJia Ha MCUXiYHY XBOpPOOY MicCJis BYH-
HEHHSI 3]I0YMHY).

3a3Ha4mMmo, 1o, B pasi 3aCTOCYBaHHs aKTa aMHICTIl Ha eTarti 10Cy10BOro CIiJCTBa, 0c00H
3BUIBHAIOTRCS BiJ| KPUMiHANBHOI BijnoBifanbHOCTI. HaBmaky, BIAMOBIAHO 10 MPsMOI BKa-
3iBKH 3aKOHY (4. 2 c1. 19 KK YKpamn) oco0a, sika BU3HaHA CYIOM HEOCY/IHOIO, He niansrae
KpPUMiHaJIBHIN BiAMOBINAIBHOCTI 32 BUMHEHE CYCIIUIBHO HeOe3MeuHe JisHHS, OCKIIbKH BOHA
HE € Cy0’ €KTOM 3nounny. Jlo Hei MOXyTh OyTH 3aCTOCOBaHI HpI/IMyCOBl 3aX0[M MEJMYHOro
xapakrepy. byap-sikuil i3 BUAIB 3BUIbHEHHs BiJ KPUMIHAIBHOI BiMOBIZANIBHOCTI 3aCTOCO-
BY€ThCS JIMIIE 32 HAIBHOCTI y NisSTHHI 0COOM CKIIaIy 3JI0YHMHY SIK MiICTaBH ISl KPAMiHAIBHOT
BiAmoBigatpHOCTI. He MOXkHA 3BiIBHITH BiJ BiIMOBIAAIILHOCTI THX 0OCi0, y HisiX SKUX HEMa€e
CKJajy 3JI04MHY, TOOTO He BUHyBaTuX. SIKIIO aKT aMHiCTil 3’IBUBCA Ha CTaJil Cyl0BOTO poO3-
Doy ¥ ycyBae 3aCTOCYBaHHS MOKapaHHs, CyJl MOBUHEH YXBAaJUTH OOBUHYBaJbHHUN BHPOK,
BOJIHOYAC 3BUILHUBIIN 3acy/KeHOro Bia mokapanHs (4. 3 cr. 6 KIIK VYkpainu). A 1poro He
MOYKHA 3POOUTH 11100 HEOCY/IHUX ocio.

Tomy, Ha Hallly TyMKy, aMHICTisi He IOBUHHA [IOLIMPIOBATHCS HA THX, XTO IIiJ{ Yac BYMHEH-
Hsl 37I0YHMHY He MIl yCBIJOMJTIOBATH CBOIX Aiit (6e3aisnbHOCTI) a00 KepyBaTH HUMH BHACIIOK
XPOHIYHOTO MICUXIYHOTO 3aXBOPIOBAHHS, THMYACOBOTO PO3Jay MCHXI4HOT JisUIBHOCTI (Hezno-
YMCTBa 4H IHIIOrO XBOPOOIMBOIO CTaHy Icuxiku). BogHouac HeocynHi ocobu norpeGyroTh
JKyBaHHsI, COLIANbHOrO 3aXUCTy, a IPOMA/ISHM, CyCHIIbCTBO Ta ACpXkaBa B LLIOMY MAOTh
y0esneuuTH CyCHiibCTBO BiJ MOXKIHMBOIO MOBTOPEHHS HEOCYAHHMMH 0COOaMH HOBHX
CYCHiTBHO HeOe3MevHNX AisHb, Ha 10, 30KPeMa, i CIIPSIMOBaHi MPUMYCOBI 3aX0I1 MEIUIHOTO
XapakTepy.

Binnosigno 1o u. 3 ct. 19 KK Ykpainu oco0a, sika BUMHWIIA 3J]I04MH Y CTaHi OCYJHOCTI,
ajie 10 yXBajii CyJOM BUPOKY 3aXBOpijia Ha MCUXiYHY XBOPOOY, 110 1M030aBiisie T MOXKIIUBOCTI
yCBiHOMHIOBaTI/I cBol Aii (Oe3nisbHICTE) ab0 KepyBaTH HUMH, HE MiJUrae nokapaxHioo. Jlo
HeT 3a pillleHHsIM Cyay MOJKYTh 3aCTOCOBYBATHCS NPUMYCOBI 3aX0U MEIUIHOTO Xapaxrepy, i
JIVLIE TTiCIIST ofLy)KaHHsl ii MOHa mokapary. IlnranHs mpo BiJTHOBJICHHS KPUMiHAIBHOI CIIpa-
BU ILIOJ0 TaKoi 0COOM BUPILIYETHCSA CYJOM OIHOYACHO 13 CKACyBaHHSIM MPHUMYCOBOIO 3aXOIy
MEIUYHOTO XapakTepy. Y LbOMY pasi MOpsAJOK 3aCTOCYBaHHS aKTa aMHICTii BUpilIEHUH
IInenymom BepxoBHoro Cymy VYkpainu. Bumaertbes, mo € roctpa morpeba B ToMy, 100
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BUIIMI CynoBuil opraH YkpaiHu JaB BUUEPIHi PO3’SICHEHHs i 3 HIIMX BUILE MpoaHalli3oBa-
HMX IUTAHb O.

5.Y 6inbmocti BUNaAKIB yci 37I04MHH, CKOEHI 000010, Cy/1 00’ €IHy€ B OZIHY CrpaBy. Ajie
MOXJIMBI BHIIAJKH, KOJIM MPO CKOEHWI paHillle 3JI0YMH CTa€e BiHOMO BXKE MiCIs 3aCyIKSHHs
MiJICYAHOTO 32 ONMH i3 3/I0YMHIB, WO YTBOPIOKOTH iX CYKYMHICTh. KpuMiHanbHi cripasu 1npo
TaKi 37104YHHNA YCKIIAJHeH] [IEBHUMH NPOLECYallbHUMH 00CTaBHHAMH, 30KpeMa HeoOXiaHICTIO
PETPOCIEKTUBHOIO BUBYEHHS MUTAHHS PO MOXUIMBICTh 3aCTOCYBAaHHS aMHICTii.

3akoHaMM TPO aMHICTiI0 BU3HAUAIOTHCS, 30KpeMa, KaTeropii ocid, Ha ski Jis aMHicTil He
nowmHproeThes. Jlo OJIHI€l 3 TaKKX KaTeropiil Halexkarb 0COOH, IKUX MPUTITHYTO 10 KpanHa—
JIbHOT BiZNOBIAabHOCTI @00 3aCy/UKEHO 3 3II0YMHH, L0 3a3HAaY€HI B CAMOMY aKTi aMHICTil. ¥
nporeci BUKOHAHHS 3aKOHIB ITPO aMHICTIIO 33 TAaKUX OOCTAaBMH iHKOJM BHHUKA€E MUTAHHS, YU
MO)Ke BOHA MOIITUPIOBATUCS HA 0Ci0, MPUTATHYTUX 10 KPUMiHAIIBHOT BiJIIOBiIaTEHOCTI 32 BUH-
HEHHs KiJIbKOX 3JI0YMHIB, NepeadaueHnX Pi3HUMHU CTATTSAMH a00 pi3HUMH YacTUHAMM OJHi€l
ctarti KpuminaneHoro kogexcy YkpaiHu, abo 3acyKeHUX 3a CYKYIHICTIO 3JI0YMHIB, ONIUH i3
SKUX YHEMOXITUBITIOE 3aCTOCYBaHHS aMHiCTil.

Posrnssnemo Takuit mpuknan. Y nrotomy 1998 p. y rpomaasauHa K. BusBuim 6oenpunacy,
y 3B’3Ky 3 UMM Y YEepBHi TOTO Xk POKy ioro Oyno 3acymkeHo 3rimHo 3 4. 1 ct. 222 KK YPCP
(1960 p.) — Ha aBa pokW mo3daBneHHs Boji. Lle mokapaHHs BiH BinOyB y mrotomy 2001 p. V
nepiof BiAOyBaHHsS HUM MOKapaHHs OyJ10 BCTAHOBJIEHO, 1110 HAaNpUKiHLi aunHg 1993 p. rpoma-
nsHuH K.y cknazi rpynu oci6 ckoiB 3104MH — BUMAraTesibCTBO, MO€EAHAHE 3 TIOrPO3010 BOUB-
CTBOM Ta 3aMOiSTHHAM TSDKKOTO TiJIECHOTO YIIKO/DKEHHS MOTEPIiIOMY Ta 4jeHaM #Horo cim’i,
YUM 3aBJIaB BEJIMKOI IIKOAM MoTeprijioMy. 3a 1iei 3mounH y kBiTHi 2001 p. rpomansHuna K.
3acy/keHo 3rimHo 3 4. 3 cT. 144 KK YPCP Ha ciMm pokiB no30aBiieHHs BOJi 3 KOH]icKallieto
BCBOTO MaiiHa, 1110 € Horo ocoducToro BiacHicTio. Ha miacrasi u. 3 ct. 42 KK YPCP nokapan-
Hsl, IpU3HAUEHE 33 [IMM BUPOKOM, MOTIIMHYJIO MonepeaHe (3a BupokoMm 1998 p.); ocraTtouHo
floMy BU3HAUEHO MOKApaHHs — CiM POKiB 1030aBIeHHS BOJIi 3 KOH(]icKalli€lo BChOTro MaifHa, 1110
€ 0COOUCTOIO BIIACHICTIO 3acykeHoro. BinOytuit 3a Bupokom 1998 p. cTpok — J1Ba poKH Mo3-
OaBIlIeHHS BOJIi — 3apax0oBaHO SK BinOyTe mokapaHHs 3a Bupokom 2001 p.

Vxpamoroun BUpok 2001 p., cya mociaBcss HA HEMOXIIMBICTh 3acTocyBaHHA oo K. 3a-
koHy Vkpaiuu Big 24 naunusa 1998 p. «IIpo amuicTiio» 7 yepes Te, 10 Ha MOMEHT HAOpPaHHs
YUHHOCTI UMM 3aKOHOM rpoMajsiHuH K. BUMHMB [1Ba 37I0YMHU, OJUH 3 SKUX (30KpeMa, nepe.-
6auenuit 4. 1 ct. 222 KK Ykpainu) yHEMOXKITMBUB MOLIUPEHHS Ha 3aCyIXEHOTO JIit0 aMHICTil
(cT. 9 3a1<0Hy)

¥ 383Ky 3 uum Bepxosunit Cyn Vkpainu 3’scoByBaB HpaBI/IHLHICTL NPUIHATOTO CyOM
pilleHHs PO HE3aCTOCYBaHHSI aMHICTii 10 ocoowu, 3aCy/DKEHOT 32 CYKYIHICTIO 3JI04HHIB, 10710
OIHOTO 3 SIKUX 3a00pOHEHO 3aCTOCYBaHHS aMHICTil, a TAKO)K HAMAaraBcsl TiCTaTH BiAMOBiIh HA
TaKe 3alUTaHHS: SIKE PIllIEHHs MPO aMHICTiI0 MaB O MPUNHATH Cyql y pasi, sikOu cripaBa 3a
o0uBa 3J0YMHU pO3MIAjanacs OAHOYACHO? ABTOpIB 1€l CTAarTi 3ajy4yuiv A0 BUBUCHHS
npobseMu, i MU TATOTYBaNM BiJNOBiIHUI BUCHOBOK, sikuii Hamicianu BepxoBHomy Cymy
VYkpainu.

Heo0xigHo 3a3HauuTH, 0 HA 3aKOHOAABYOMY piBHI aHaJIi30BaHe MUTAHHS HE BUPILEHO,
a B IOPHIWYHIN JiTepaTypi HEeMae €IHOCTI JyMOK 3 IBOTO MPUBOAY: AEsSKi aBTOPU BBAXKAIOTB,
0 aMHICMII0 HeOOXIOHO 3aCMOCO8Y8AMU OKPEMO U000 KOHCHO20 3OYUUHY, SKUL 6X00UMb 00
CYKYNHOCMI; IHUIL 3anepeuyroms MOXCIUBICMb NOWUPEeHHs 0il amHicmil Ha 0co0), KA 6UUHU-
J1a 0eKiNnbKa 3M0YUHIE, 00UH i3 AKUX 3aD0POHAE 1T 3ACMOCYBAHHS.

[IpakTrka 3acTOCyBaHHS 3aKOHIB MPO aMHICTiI0 cynaMu YKpaiHW CBiAYUTH MPO Te, II0
oco0a 3a3BHYail 3BiJILHAETHCS BiJl TOKApAHHS JIWIIE B pasi, SKIIO aKT aMHICTii MOIINUPIOBABCS
Ha BCi 3JIOYMHH, 32 BYNHEHHS SIKUX 11 OyJ10 3acymKeHo. Ko sk ocoby Oylo 3acykeHo 3a Cy-
KyTHICTIO 3JIOYMHIB, OMH i3 SKUX 3a00pOHs€E 3aCTOCYBaHHS aMHICTii, — 0 Takoi 0COOM BOHA
He 3acTocoBYeThes. [IprHariaHo 3a3Ha4MMo, 110 B ACAKHUX KpaiHaX e MUTaHHs BPeryabOBaHO
BiZIMOBiIHIMU HOPMAaTUBHO-TIPaBOBUMH akTaMu. Tak, y Pociiicekiit @eneparii Ta PecmyOmini
Kasaxcran Hopma npo 3a00poHy 3aCTOCYBaHHs aMHICTIl B IOAIOHNX BHIIaJKax nepeadadana-
cst Ge3mocepeHbO B aKTax Ipo aMHicTiio (mocranosa JepkasHoi Jymn DenepanbHix 360piB
Pociticbkoi <I)e,uepau11 Bix 18 uepBHs 1999 p. «IIpo oronomenHs aMHIcTiT»; 3aKoH Pecny6n1KH
Kazaxcran Big 13 nunHsa 1999 p. «IIpo amHicTito y 3B°43Ky 3 POkOM €1HOCTi i HaCTYMHOCTI
HOKOIIHEY §).

Cyn, Npu3HAYMBILIM MMOKAPAHHS 3a CYKYIHICTIO 37I04MHIB (OCHOBHE i JTOJATKOBE) 3a KOXK-
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HUI 37I04MH OKPEeMO, BU3HAUAE OCTATOYHE MOKAPAHHA HUISXOM TMOMTMHEHHS MEHII CYyBOPOTO
MoKapaHHs OLIBLI CyBOPMM a00 LIISXOM MOBHOTO 4H 4aCTKOBOTO CKJIA/[@HHs MPH3HAYCHHX
nokapatb (4. 1 ct. 70 KK). Big po3mipy BimOyToi yacTuHu TnoKapaHHs, a Hepinko — i Bl}l
PO3Mipy TPH3HAUYEHOTO CYAOM IOKApaHHS, 3aJIE)KUTh MOXIIMBICTH 3aCTOCYBaHHS aMHICTii.
Cnix MaTH Ha yBa3i, 10 B pa3i 3aCyIKeHHS 3a CyKYIHICTIO 3JI04YMHIB 0co0a Ha MiJcTaBi 3aKo-
HY TIPO aMHICTIIO 36LTbHAEMbCL 8I0 3A2ANbHO20 CHMPOKY NOKAPAHHS YU 1020 YaCUHY, d He 8i0
NOKAPAHHS, NPUSHAYEHO20 OKPEeMO 3a KOMCHUL 310YUH a6o 3a 00uH i3 Hux. Llle cBimYuTh Mpo
T€, 10 aMHICTisl 3aCTOCOBYETHCS 00 0COOU, A HE 00 3104UHY, 32 KU 11 3acymkeHo. OcTaHHil
€ JIMIIE OJTHIEI0 3 03HAK MIEBHOI KaTeropii 0cio, sika MiJisirae 4 He MiJJIsirae aMHiCTYBaHHIO.

TakuMm unHOM, SKOM KpHMiHAJBHA CIIpaBa oo rpoMansauHa K. posrsganacek ogHovyac-
HO 3a 00W7IBa BUMHEHI HUM 3JIOUMHH, CyJ, Ha Hally TYyMKY, TOBUHEH OyB MPUUHATH PillICHHS
PO HE3aCTOCYBaHHs aMHICTii, MOTHBYIOUH Lie THM, 0 K. 3acymKkeHO 3a CyKYyNHICTIO 3I10-
YHHIB, OIWH 3 SKUX 3a00POHSE aMHICTYBaHHS BHHHOTO.

Tomy BigOyTTsl 3aCyKeHUM MOKapaHHs 32 BUPOKOM cyay 1998 p. cTpoky 3a oauH i3 370-
YMHIB HE O3HAauae, 10 HeMae CyKyMHOCTi 37o4MHiB. Hacnpasai Taka cyKymnHICTh HasiBHa, a
BinOyTe mokapanHs y 2001 p. € BinOyTOrw YacTHHOIO 3arajbHOTO CTPOKY MokapaHHs. Komiwu
NOKapaHHs MPU3HAYAIOTHCS 32 CYKYIHICTIO 3JI0YHMHIB, HE BPaXOBYIOTh JIMIIE 3JIOYMHH, 32 SIKi
0co0y OyNo 3BiIbHEHO BijJi KpUMiHABHOT BiIMOBiNATBHOCTI 3a MiJCTaBaMU, BCTAHOBJICHUMHU
3akoHOM (4. 1 ct. 33 KK). Tomy pimieHHst cymy mpo He3acToCyBaHHsS 1Moo rpomansHuHa K.
3axony Ykpainu Bix 24 munas 1998 p. «IIpo amHicrito» uepes Te, 110 HA MOMEHT HAaOpaHHS
YMHHOCTI 1IMM 3aKOHOM BiH BUMHMB JIBa 3JIOYMHH, OJUH 3 AKHX (mependadeHuit 4. 1 ct. 222
KK) 3a00poHsie aMHiCTyBaHHS BUHHOTO, €, Ha HAIlly TyMKY, TPaBUJIbHUM.

TakuM YHMHOM, BUPIIIYIOYN TUTAHHS PO MOXKITUBICT 3aCTOCYBAaHHS 10 3aCyIPKEHOTO aKTa
aMHicTii y pa3i BUNHEHHSI HUM JBOX a00 OiNble 3704MHIB, HEOOXiTHO aHaJli3yBaTH Ta BPaxo-
BYBATH BCi JiSIHHS, [0 YTBOPIOIOTh IXHIO CYKYITHICTh. | SIKIIIO ONWH i3 3JIOUMHIB, 1[0 BXOAUTH
J10 cyKynHOCTi YHEMOUTUBITIOE 3aCTOCYBAHHS JI0 BUHHOTO aMHicTii, BOHa He 3aCTOCOBYEThCS
B3arauni. Lle CTOCyeThCs i BHIIAJIKiB, KOJIM MICIIs yXBAJICHHsS BUPOKY Y CIpaBi Oyae BCTaHOB-
JICHO, IO 3aCyIKeHHWH BHHEH e W B iHIIOMY 3JI0YHHi, CKOEHOMY IO YXBaJIX TOTEPEIHBEOTO
BHPOKY.

6. 3axoHoM Ykpainu Bix 1 xxoBTHs 1996 p. «[Ipo 3acTocyBanHs aMHicTii B Ykpaini» 9 (nani
— 0a30BWii 3aK0H) MependadeHo, Mo 0Cib, SKi MiISIraloTh aMHICTIi, 3BUTLHSIOTH HE Mi3HIIIe K
yepe3 TpH Micsli Bif JHs OMyOniKyBaHHS akTa Mpo amHicTiio. Un Moxe OyTH 3aKiHUYeHHS 3a-
3HAYEHOTr0 CTPOKY TiICTABOIO JJIsl Bi/IMOBH B 3aCTOCYBaHHI aMHiCTii 10 0Ci0, IKUX CTOCY€EThCS
el aKT, Ko crpaBy He OyJlo po3NISHYTO B Iel TepMiH (He3aJIexHO BiJ PUYHH)?

Ha namry nymKy, uei CTpok BCTAHOBIICHO 3aKOHOJABLIEM 3 METOKO 3a0e3MeYnTH BUKOHAH-
Hs aKTa PO aMHICTII0 SKHAWIIBHIIIE, "TOMy HOTO 3aKiHYCHHs HE MOXKe Oy TH MEPELIKOI00 [T
3aCTOCYBaHHs 3a3HAUEHOr0 aKkTa aMHICTil mi3Hilie, TOOTO micis TpUMICAYHOrO CTpoky. He-
00XifHO KepyBaTHCs MOJOXKEHHSAM MPO Te, IO Aisi OyIb-sIKOTO MPOTOJIOMIEHOrO 3aKOHY MPo
AMHICTIiIO MOIIUPIOETHCS HA 0Ci0, SAKi CKOIMW 3JI0YMHM, A0 JHSA HaOpaHHS 3aKOHOM YMHHOCTI
(BKJIFOUHO). Y pasi BUSBJICHHS 3JI0YHWHY, BAIMHEHOTO 0CO0O0I0 KiJibKa POKiB TOMY, SIKIIO BUHHHMA
miuisarae aMHiCTyBaHHIO Ha TiicTaBi 0/Ipa3y KiJIbKOX aKTiB aMHICTil, Ha HaII noruiiz, clip 3a-
CTOCOBYBAaTH aMHICTif0, IO TIPOTOJIOIIEHA paniie abo nepenbadae MOBHIIIIe aMHICTYBaHHSI.

7. He nomyckaeThcst 3aCTOCYBaHHs aMmHicTii 10 ocib, 1o MaroTh JBi Ta Oinblie CyquMoc-
Tei 3a BAMHEHHS TSHKKHX 37I04MHIB. BHHUKAE 3anuTaHHs, Y4 CJTiJ TIPU [[bOMY BPaXOBYBaTH OC-
TaHHIO CYJIUMICTb, 32 KO 0co0a BinOyBae nokapaHHs? Mu BBaxxaeMo, 110 BiJINOBi/lb HA TIO-
CTaBJieHe 3allUTaHHsA Ma€e OyTH MO3UTHBHOIO, & caMe: TaKy CyIMMICTh HeO0OXiJTHO BpaxoByBa-
TH, OCKIJIbKHY i y 0a30BOMY 3aKOHI, i y caMUX aKkTaX Mpo KOHKPETHY aMHICTil0 He CKa3aHO Mo
BpAXyBaHH: JIHIIIE norepeHboi cyaumocti. OTxke, BinOyBaHHs 0C060K0 TOKAPaHHsI 32 BUHHE-
HUIT TSKKAI 371041H 33 HASBHOCTI NIONEPEAHBOT CYMMOCTI (TaKOXK 32 TSOKKHH 3II09MH) yHe-
MOXJIMBIIIOE 3aCTOCYBaHHS aMHiCTil.

8. [lutaHHs PO 3aCTOCYBAHHS aMHICTIl pO3MIAIAETLCS HA CTamil JIOCY/10BOTO po3scimy-
BaHH/A, CTafil MOMEePeIHROr0 PO3IIAY CMPaBH CYIICI0, CYNOBOrO PO3IISALY, i 9ac po3msiLy
CrpaBM B anessiLiiHii Ta KacauiiiHiil incraHuisx. Ha npaktuui nutaHHs npo 3aCTOCYBAHHI
aMHICTii y cripaBax, BAHECCHUX Ha Cy/l0BE 3aCi/laHHsl, BUPILIYIOThCS HEOIHAKOBO. ¥ Liii CHTY-
auii, MpUPOJHO, CYOU KepyITbCs, 3 OOHOrO OOKY, BAMOraMHM aKTa aMHICTil Mpo 3aKpUTTS
KpPUMiHAJIBHUX CIPaB I0J0 0ci0, sSKi MiAAraroTh aMHICTii, a 3 iHIIOro, — BUMOramu 4. 2 cT. 6
KIIK Ykpainu npo Te, 10 KOJM aKT aMHICTil BUSBISETHCSA B CTail CyI0BOTO PO3IVIALY, CYy
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KpumiHanbHe npaBo Ta KpumiHonoris

JIOBOJUTH CIPaBY JI0 KiHIIS i, SKIIO [IbOrO BUMAararoTh OOCTaBUHU CIIPaBH, YXBAIIo€ 00BUHY-
BaJIbHUI BUPOK, BOJHOUYAC 3BiILHAIOUN 3aCyIPKEHOTO BiJl mokapaHHs 3a aMmHicTiero. Tomy ne-
AKi CyaH, OTPUMABIIH 3rofy Bl)l Mi/ICY/IHOTO Ha 3aCTOCYBaHHS JI0 HbOTO aMHICTil, 3aKPUBalOTh
CTpaBy MPOBALKEHHSAM, iHII — SKIIO0 BUHA OOBHHYBau€HOIO JIOBEJICHA, 3aKiHIYIOTh PO3IIS]
CTPaBH 3 YXBAJCHHSAM OOBHHYBaJILHOTO BUPOKY Ta 3BIJILHEHHSAM 3aCYIXKEHOTO BiJl MOKapaHHS
3a aMHICTi€ro.

Ha nanry gymky, sSIKIjo mijcTaBy JJis 3aKPUTTS KPUMIHAILHOI CIIpaBU 32 aMHICTI€I0 BH-
HUKJIM 10 MOMEHTY PO3IJIsiLy ii B CyAOBOMY 3acillaHHi, TO cripaBa 3a 3ro[y MiJCyJHOro Mae Oy-
TH 3aKpuTa 000Bs13k0BO Ha mijcTasi 1. 4 cT. 6 KIIK Ykpainu. HeBukoHaHHS [IUX BUMOT TpH-
3BeJle JI0 TIOAAJIBIIIOTO CKaCyBaHHS BUPOKY IIOJIO 3aKPUTTSI CIIPaBH.

[TonoxeHHs aKTiB PO aMHICTikO CBiYaTh: 000B’A3KH M0JI0 iX BUKOHAHHS TIOKJIAIal0ThCs
Ha cyau nepmoi iHcTaHiii. [ToBHOBakeHHs Cy/iB anessiiHOT Ta KacaliitHOT iHCTaHIIii 111010
BUpIIIIEHHS MUTAaHb 3aCTOCYBAaHHS aMHICTIi 3akOHOAaBIleM He Bu3HadeHi. CymoBa mpakTuka
MoKa3ye, Mo Ui Cyau WAYTh LUIAXOM Meperisly He3aKOHHUX i HeOOTPYHTOBAHMX pillleHb 3a-
CTOCYBaHHS aMHICTil, 1110 He CyNepeunTh YHHHOMY KpI/IMiHaﬂbHO MPOLECyaTbHOMY 3aKOHO-
AaBCTBY. MU BBaXa€eMo, IO CYA anemluu/mm 4y KacalliiiHOi iHCTaHI{ BpaBi 3AiliCHIOBATH
aMchTyBaHHs[ 0ci0, sAKi miUIArarTh aMHICTIl, IKIIO 32 MEBHUX 00’ €KTUBHUX NMPUYUH YU YITY-
[IeHb PillleHHs 3 [[LOTO MUTAHHSA HEe YXBaJIEHEe CYJIOM MepIIOi iHCTaHIIIT.

TakuM 4MHOM, HEOOXiJHO BU3HAYUTH MOPSIOK 3aCTOCYBAHHS aMHICTil Ha KOXHil cramii
Kpl/lMIHaﬂbHOFO MPOLECY, @ TAKOXK YCTAHOBUTH TOBHOBAXKCHHSI CyniB ycCiX piBHIB LIOAO MU-
TaHb, MOB‘S3aHKX i3 peaizalli€lo akTiB PO aMHiICTilo.

Bapto 3BepHyTH yBary Ha Te, 1110 BepxoBHuii Cyn YkpaiHu )K0JHOTO pa3y He aHallizyBaB
(3 MomaNbIIUM TPUAHSITTAM CHeliadbHOI OCTAHOBH) NMPAKTUKY 3aCTOCYBaHHS aMHIcTil Ta
3MiACHEHHs TIOMHUIIyBaHHS. YCe BHUKJIaJeHe JOBOIUTh HEOOXiHICTh BiJMOBITHOTO y3aralib-
HEeHHA cyfaoBoi nmpakTuku. [locranoBa [lnenymy BepxoBHoro Cyny VYkpaiHd 3 LHMX NUTaHb
Morna 0 MaTu Taky Ha3By: «IIpo mpakTHKy 3acTOCYBaHHS cygamMH YKpaiHH 3aKOHOIABCTBA 3
NWUTaHb 3BUIBHEHHsI BiJl KPUMiHAJIBHOI BiJINOBiIAIBHOCTI Ta/4M MOKapaHHsA BHACIIIOK aKTiB
aMHICTii Ta MOMUITYBaHHSI.

1 ITpo amnicmiio // Ypsposuit kyp’ep. — 1999. — 10 cepriss.
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Hus). — Xapbkos, 2002. — C.58-60.
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Ompumano 02.12.2002
Pe3rome

B crarbe aHaMM3MPYIOTCS 3aKOHOAATENbHBIE HOPMBI YKPaWHbI 00 aMHUCTHH ¥ TOMUJIOBAHNH, PACKPBIBA-
€TCsl MPOTUBOPEUYHUBOCTD JICHCTBYIOIINX HOPMAaTUBHO-IIPABOBLIX AKTOB YKpaWHBbI, Kacarollascsl CaMHUX MOHS-
THH «aMHUCTUS», KITOMHUJIOBAHUE).

OO00CHOBBIBAETCS MBICTb O HEOOXOOUMOCTH 00001eHns1 BepxoBHeiM CynoM YKpauHbl IPaKTHKK peanu-
3al1y CyJJaMH aKTOB 00 aMHHCTHH ¥ TIOMUJIOBAaHUH (CIIOKHUBLIEHCS 1TOCIIe BCTYJIEHHS B CUITy HOBOTO YTOJIOB-
Horo Konexca YkpauHel) ¢ JanbHeimM npuHsTHeM nocraHoBineHus [Inenyma Bepxosaoro Cyna YipauHsl.
PaccmarpuBatotcst BOompocsl, TpeOyIoIine pa3bsICHEHNs B 3TOM MOCTaHOBJIECHUH.
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NMPOBINEMU ArPAPHOI PE®OPMMU,
EKOJIOIN4HE NMPABO

10.C. HIEMITIYYEHKO

IOpii Cepziniosuu Illemuyuenxo, pexmop Kuis-
cvko20 yHigepcumemy npasa, axademix HAH
Yxpainu

INPOBJEMMU EOEKTUBHOCTI EKOJIOT'TYHOT' O
3AKOHOJABCTBA YKPAIHHU *

[Ipobnema eeKTUBHOCTI 3aKOHOTABCTBA Ma€ IBa B3a€MOIIOB'SI3aHi ACIEKTH: MEPIINi —
SKICTh €KOJIOT1YHOTO 3aKOHO/IABCTBA; APYTH — HOTO MpaKkTU4HA peatizallis.

II{omo nmepioro acnekTy HeoOXiJHO 3a3HAYUTH, 110 HA CbOTOIHI MU MAeMO OfIHY 3 Halkpa-
IIMX CHUCTEM EKOJIOTiYHOrO 3aKoHOmaBcTBa B €Bpormi. BoHa moOynoBaHa Ha OOTPyHTOBaHHX
FOPUIIMYHOIO HAYKOIO 3acaiaX sk KOMIUIEKCHA raily3b y BUMIsiAi mipamiau. Ha 11 BepiunHi — Kon-
CTHTYLIsA YKpaiHy, sika 3adikcyBasia 3arajibHi TPUHIAIN OXOPOHH AOBKiIA B Ykpaini. [lani fine
3akoH Ykpainu «IIpo 0xopoHy HaBKOJIHUUIHBOTO MPHUPOAHOTO CEPEIOBHUILAY SIK 3aCaAHUYNI aKT
€KOJIOTIYHOTO 32aKOHOAABCTBA. BiJl HHOTO Birally KyrOThCS Taly3eBi 32aKOHU i KOIEKCH: 3aKOHU
VYkpainu «[Ipo oxopory armocdeproro nosiTps»; «Ilpo TBapuHHHit cBiT», «[Ipo pocnuHHMIA
cBiT», «IIpo mpuponHo-3anoBianuil houay; 3emensHuid, JlicoBuit, Bonuuii kogekcn Ykpainu, a
takox Komekc Ykpainu npo Hanupa. 11i 3akoHu i KOZIEKCH € 3aCaJHUYMMU JUIs iArany3ei Kom-
IUIEKCHOI I'ajTy3i eKOJIOTYHOTO 3aKOHO/IaBCTBA YKpaiHU. [XHi HOPMU KOHKPETU3YIOTHCS i PO3BH-
BAarOTHCsSI B THCSYaX iHITUX HOPMATHBHO-TIPABOBHX aKTiB — ykaszax [Ipe3mmeHTa, mocTaHOBaxX
Kabinety MinicTpiB Ykpainu, Haka3ax Ta iHCTPYKLisSX MiHICTEPCTB i BiJOMCTB TOIIIO.

CucteMHUI TiAXiJ 10 MOOY0BHM €KOJIOTIYHOTO 3aKOHOIaBCTBA HE3AJICKHOT YKpaTHH, TTPO-
Te, He CBiJIYUTH MPO HOro peaibHy BUCOKY e(DeKTUBHICTh. TyT 6araro 1o 3ajie)kuTh Bijl Mpak-
TUKHU pealtizallii [bOro 3aKOHOJIABCTBA.

3anumaroTeCs W MUTaHHS JANBIIOTO TOMIMIIEHHS HOTo SIKOCTi. AIDKe )KUTTS HE CTOITh Ha
Miclli. BUHHKaIOTh HOBi €KOJIOTiUHI BiTHOCHHH, SIKi MOTPeOyIOTh BHECEHHS 3MiH i IOTIOBHEHb
JI0 CHCTEMH €KOJIOT1YHOTO 3aKOHOIABCTBA YKpaiHu, HOro rapMoHi3amii 3 HopMaM# MiXKHAPOI-
HOTO Ta €BPOIEHCHKOr0 eKOJIOTiYHOTO MpaBa.

[Tig uuM KyTOM 30py MOMNISIHEMO Ha AEAKi aKTyallbHi npobremu.

Ilepwia 3 HAX CTOCYEThCS MpeIMeTa SKOJIOTIYHOTO MpaBa i eKoJIOTO-NPaBOBOI TePMiHO-
sorii. TakuM 3araqbHUM MPEAMETOM € SIBUILE, SKEe B HAIIOMY 3aKOHOAABCTBI BUPAKAETHCH
Pi3HEMU TepMiHAMH — IIPUPOIAY», «IOBKLLIS», «HABKOJHIITHE MPUPOJHE CEPEIOBHIIEY, «Ha-
BKOJIMIITHE CEPEIOBUINE» TOIO. A CyAsiuu 3 Ha3Bu: «MiHICTepCTBO €KOJIOTiT i MPUPOAHUX pe-
cypciB YkpaiHuy, MpeaMeToM HOro IisIbHOCTI € «EeKOJIOTis» Ta «IpuponHi pecypcn» .Taka
TEPMiHOJIOTiYHA HEBIMOPSAKOBAHICTh HE HA KOPUCTH CIIPaBH.

[Micns Crokronbemcbkoi (1972) kondepenuii OOH 3 HaBKOMUILIHBOTO CepeloBUILIA KOH-
LeTIIis HABKOJIMIIHBOTO cepefoBuina (environment) crana odiniinoro B OOH. Bona cnpwuii-
HATA IHIIMMHU MDKHApPOJHUMHU OpraHisauisMu i 6ararbMa kpaiHamu. Po3BuBaeThes Mi>kHaposa-
HE TPaBO HABKOJIMIIHLOTO cepenopuina (environmental low).

¥ . .
B OCHOBY cTarTi NOKJIaJeHN# BUCTY aBTOpa Ha MapiaMEHTCbKUX CIyXaHHSX 3 MHTaHb JOTPUMaHHS
BHUMOT €KOJIOTiYHOTO 3aKOHOAABCTBA B YKpaiHi, mo BigOynucs 13 ciuns 2003 p.

© 10.C. lllemuryuenko, 2003
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Mpo6nemu arpapHoi pecphopmu, ekonoriyHe NpaBo

BusnaHHs MpUHIMITY BEPXOBEHCTBA MIXXHAPOIHOTO TIpaBa 3000B's13ye i HAC yHOPSAKYBa-
TH IOPUANYHY TEPMIHOJIOTIIO Y cdepi eKONOriYHUX BiTHOCHH. 3a BUXiAHY Ul HAILIOTO 3aKO-
HOZABCTBA CJIiJl y3TH KOHLETLiI0 OXOPOHH HABKOJIMUIIHBOIO CepeJoBHIIA (JOBKIMIS).

Jlpyea npobnema cTOCy€TbcA MpaBa BIACHOCTI Ha MpHUPOAHi pecypcu. Lle mpaBo pery-
JIOEThCA Mo-pizHOMY B KoHeTuTywil YkpaiHu i YNHHOMY €KOJIOTiYHOMY 3aKOHOJABCTBIi. 30K-
pema, y cT. 13 KoHctutyuii YkpaiHu mporojouryeTthcs, mio 3emis, ii Haapa, atMocdepHe
MOBITPs, BOAHI Ta iHIII MPUPOIHI pecypcH, AKi MICTATbcA B Mexkax TepuTopii YKpaiHu, €
o0'exTamu IpaBa BIACHOCTI YKpaiHCbKOro Hapogy. KoHCTpyKuis «IpaBo BIACHOCTI HApOIy»
Ha IPUPOJHi pecypcu Oyna 3ano3udeHa 3 Koncrutyuii Yipaiau 1978 p. Tenep BUHUKIN HOBI
BUMOTH U010 BUKOPUCTAHHS MPUPOAHUX PECYpPCiB, 3yMOBJIEHI MEPEX0A0M KpaiHu OO pUHKO-
BOT €KOHOMIKHU.

Came uepe3 Lie B HOBOMY 3eMellbHOMY Koflekci YkpaiHu 3a(ikcoBaHO MpaBO MPUBATHOT,
KOMYHAJIBHOI i JIepKaBHOT BIIACHOCTI Ha 3eMITI0. € HIOAaHCH B YPETYJIIOBaHHI MMpaBa BIACHOCTI
i Ha iHIOi TPUPOIHi pecypcu.

[Mpupona enuna, i 10 Beix 11 00'€KTiB MalOTh 3aCTOCOBYBATUCS 3arajibHi MPUHLMIN I0A0
11 oXopoHU i BukopucTaHHs. OueBUAHO, 10 rapMoHizauid HopM KoHCTUTyLiT Ykpainu 3 exo-
JIOT{YHUM 3aKOHOAABCTBOM LIOAO BJIACHOCTI HA MPUPOIHi pecypcu Oyne mpeaMeToM PO3IIsLy
B XOJIi Iepe0avyBaHol KOHCTUTYIiliHOT pedopmu.

Bukinkae 3anuTaHHs # KOHCTUTYLiKHE MOMOXKEHHS MO MPaBO BIACHOCTI YKPaiHCHKOTO
Hapony Ha arMoc(epHe NoBiTps. Sk HemarepianbHHiA cyOcTpar, 1o nepedyBae y cTaHi nep-
MaHEHTHOTro TypOyJIeHTHOTO PyXy, BOHO HE MOXKe OyTH BiIOKpeMJIeHE BiJl MOBITPSHOIO cepe-
JIOBUIINA, & OT)KE 1 MPUBIACHEHE (Pi3MYHOI0 UM FOPUIUIHOI0 0COO0H0.

Tpems npobnema cTOCy€ThCs po3poOKU Ta NpuiiHATTA EkonorivHoro xomekcy YkpaiHwu.
Lle 3ymoBneno tim, mo 3axoH Ykpainu «[Ipo 0XopoHy HaBKONUIIHBOTO TIPUPOAHOIO CEPENO-
BHILIa» BXXe Oe3HailiHO 3acTapiB i He BiANOBigae cyyacHUM noTpedam. Moro, 3suyaitHo, Mox-
Ha peaHiMyBaTH IUISIXOM YHECEHHs BiAMOBiHUX 3MiH i JOMOBHEHb. AJle 1l He Oublle, HiX
naniatus. PaaukanbHe K BUPILLIEHHS MUTAHHA TONATAE Y MPUNRHATTI KOHLENTYyalbHO HOBOTO
3a (DOPMOIO Ta 3MIiCTOM aKTy EKOJIOTiYHOIO 3aKOHOJABCTBA, a caMme ExomnoriuHoro kogekcy Y-
paiau. Moro cTpykTypy MOXYTb CKJIAacTH IpeaMOyna i Taki po3iiu: 3araibHa YacTHHA; €KO-
JIOrO-MpaBOBUIA CTATYC JIOAMHY i TpOMaJIiHUHA; OpraHizaliifHa cucTeMa Iep>KaBHOrO perysio-
BaHHS 1 ympaBJliHHA B rajy3i OXOpOHM IOBKIULIS; (yHKUil YNpaBiiHHS B raixy3i OXOpPOHH
JOBKIJIJIS; 3aX0[1M LI0/A0 3a0e3MeueHHs eKOJIOTiYHOI 0e3MeKn; eKOHOMIUHE PeryJtoBaHHS 0XO-
POHU JOBKIJUISA; €KOJIOTiYHe 30HYBaHHS TEPUTOPIii; HalliOHAIbHA EKOJIOTiYHA Meperka; 0XOpo-
Ha PIAKICHUX i TakuX, 110 nepeOyBaloTh Mij 3arpo30l0 3HUKHEHHS, BUAIB TBAPUH i POCIIHH;
IOpUIMYHA BiANOBiAANBHICTD 32 MOPYLIEHHS 3aKOHOAABCTBA B rajy3i OXOPOHHU IOBKILIA Ta
iHIIII 3aX0/M pearyBaHHS Ha MOPYLICHHS 3aKOHOJABCTBA B rajty3i OXOPOHH JOBKIJIIS.

Yemeepma npobnema — 1ie npobiemMa rapMoHi3allii HalioHATBHOTO €KOJIOTIYHOTO 3aKOHO-
JABCTBa 3 BiAMOBIAHUMH MiXKHAPOAHUMHU Ta €BPONEWCHKUMHU MPAaBOBUMU HOpMamu. BoHa
BUIIIMBAE 3 IPUHLUIIB II00anizanii i inTerpanii pisHUX NpaBOBUX CUCTEM [ BUPIiIIEHHS 3a-
rajbHUX MUTaHb. MIeThcs Mpo y3ropkeHHs BUMOT HAL[iOHATBHOTO €KOJIOTiYHOTO 3aKOHOJAB-
CTBa 3 BiANOBIJHUMH BUMOTaMH MI>KHAPOIHOTO Ta €BPOMEHCHKOro Mpasa.

BapTo npu 1poMy HarojocuTH, 10 FapMOHi3allid He TOTOXKHa ajanTtauii. OcTaHHsS O3Ha-
yae TPUBENEHHS HALiOHAJIBHOTO 3aKOHOJABCTBA Y BiAMOBiAHICTH OO MpaBa €BponeHchKOro
Cotozy. ['apmoHnizauis & € OiNbLI THYYKMM TMOHATTAM 1 mependayae B3a€MHUN BIUIMB
HaI[iOHAJIBHOTO W MDKHApOAHOTO mpaBa. Y pasi parudikanii BepxoBHoto Panoro Ykpainm
Mi>KHapOAHOTO IOTOBOPY, BiH CTA€ YACTHMHOIO 3aKOHOJABCTBA YKpaiHHU.

CBo€10 4eproro, Mi>KHApOJHE MPaBO 30aravyyeThcs 3a PaxXyHOK MPOrPECHBHUX HOBEN y
HalliOHAJIBHOMY 3aKOHOAaBCTBi. O/IHI€I0 3 TaKWX HOBEJI, HANpUKiIad, € HopMma cT. 50 KoHcTu-
Tyuii Ykpainu, skoro 3adikcoBaHe MpaBo rpoMajsH YKpaiHu Ha Oe3rneyHe HaBKOJUILHE cepe-
JIOBHLIIE.

Ile mpaBo Oyno TeopeTudHo obrpyHTOBaHE B 70-80-X pokaxX poCiiChKUMHU i yKpaTHChKH-
MU MPaBO3HABLSIMU 3 Y4acTio aBTopa UuX pankiB. Lle mpaso 3agikcoBano He Tinbku B KoH-
CTUTYLIT YKpaiHy, a i1 y koHcTuTyLisx Pocii, binopycii, KazaxcraHy Ta iHIIMX NOCTpaAsHCh-
kux KpaiH. KoHncrutyuii 3axigHoi €Bponu He MICTATH BiAnoBiAHUX HOpM. [IpaBo nronquHu Ha
Oe3rneyHe HaBKOJMILHE cepeloBHILe He 3adikcoBaHe i y 3araibHii nekiapalii npas JOIUHH
Ta €BpoMelchKiii KOHBEHIIIT PO 3aXUCT MPaB i OCHOBHUX CBOOOJI JIFOMUHU, & TAKOXK B iHIITNX
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MiXKHapOAHO-NIPABOBUX aKTaX. Sk 6a4MMo, Hallle 3aKOHOJABCTBO MILIO BIEped Y LbOMY IH-
TaHHI, K0 HOTo MOPIBHATH 3 HOPMaMH Mi>KHAPOAHOTO Ta €BPOIIEHCHKOTO MpaBa. Hacras, oT-
ke, yac rapMOHI3yBaTl MKHAPOJHI aKTH MPO €KOJIOTiuHy 0e3MeKy 3 HopMaMH i MpUHLUIAMH
Hall[iOHANBHOTO 3aKOHOAABCTBA PI3HUX KpaiH IIJISAXOM NPUHAHATTA MiKHapoAHOT KOHBEHLIT
PO MpaBo JIIOAWHU Ha Oe3MeuHe HABKOJIMIIHE CEPEOBHUIIIE.

I'sma npobrema NoB'si3aHa 3 MOLTYKOM LUIAXIB MOJIMNIIEHHs MPaKTUYHOI peani3alii exko-
JIOTIYHOTO 3aKOHOAABCTBA. BoHa Mae BUpilryBaTHCs 3ac00aMU €KOJIOTYHOTO, TEXHOJIOTTYHO-
ro, Oprasi3auiifHoro, KOHTPOJIbHOTO Xapakrepy. OcolnrBe 3HAUYEHHs cepell HUX MaloTh €KO-
HOMi4Hi MeTonu. Ha xanb, TyT Oinbiie po3mMoB, Hix fina. Y 2001 p. yacTka eKoJoriuHuX iHBe-
CTHLIH y 3aralibHOMY 00Cs3i iHBECTHLIiil B OCHOBHUII KamiTasn y KpaiHi cTaHOBUJA BChoro 1,7
%. Cnin HapewTi 3po3yMiTH, 1110 6e3 HajleKHOTro (iHaHCYBaHHS €KOJIOTi4HOT NisIbHOCTI Map-
HO pO3paxoByBaTH Ha TIO3UTUBHI pe3yJabTaTH.

€ Takox roctpa norpeda y 3Ha4HO LIUPLUIOMY BUKOPUCTAHHI TAKOTo 3amodikHOTro 3aco0y,
SIK €KOJIOTiYHa eKCTiepTH3a NpoeKTiB OyaiBHULTBA. [IpaBoBi 3acanu ii MpoBeAeHHS B OCHOBHO-
My CTBOpEHi. AJe 1ielt 3aci0 3aCTOCOBY€THCSI HE3aOBIIBHO. BUCHOBKHM €KCIIEPTHUX YCTaHOB
4acTo irHOPYIOTHCS, @ BUHHI B LIbOMY HE HECYTb HisIKOT BiAMOBiAaIBbHOCTI.

[Towmnemocs Ha KOHKpeTHU npuknaj. Ha movyarky 1poro cTomitTs y Hajxpax MiHTpaHcy
VYkpainu BUHHKIIA ifies OyliBHHUITBA MTMOOKOBOIHOTO KaHay «JlyHait — UopHe mope». Bys
po3pobinieHuii BignoBigHmii nmpoekT. Kanan MaB mpoiitu yepe3 3anoBiHy 30HY OiochepHOro
3arnoBiHUKa «JlyHalChKi TIaBHIY.

Mixsinomua xomicis ekcrieptis npu HAH Ykpainu, ouontoBaHa aBTOPOM LMX PAAKiB, Aa-
Jla HeraTUBHUWII BUCHOBOK Ha Liel MPOEKT. AJKe 3a YHHHUM 3aKOHOJABCTBOM 3a00pOHEHO
Oy/Ib-sike OYJiBHUIITBO y 3alOBiHII 30HI 3aMOBiTHUKIB, sIKE HE BilMOBigae TXHIM 1AM, Tum
Oinblne, o OyIiBHULITBO MepeadadacThes y 0iocepHoMy 3aMoBiTHUKY, BHECEHOMY SIK 00’ €KT
OXOPOHHM J10 Mi>kHapoaHOi Mepexi 00’ektiB oxoponn FOHECKO.

AJle 3 UMM BUCHOBKOM He 3TOAHI TpaHCIOPTHUKHW. BOHM i nayi HamosiAraioTh Ha pe-
anizauii 3anpornoHOBaHOrO MpoeKTy kaHaiy «lyHait — YopHe mope», xoua HAH Ykpainu 3a-
NPOMNOHYBajia iM PO3MIAHYTH iHILII, MEHII €KOJIOTiYHO Bpa3JiuBi BapiaHTH.

Lllocma npobnema. CyTHICTb 11 IOB'A3aHa 3 HEBIABOPOTHICTIO 3aCTOCYBaHHS FOPUIUUHUX
CaHKUi# 3a exoJoriyHi mpasomnopyiueHHs. [lapagokcanbHicTh cUTyalii Mojsrae B ToMy, IO,
HE3BaXKatOUM Ha 3pOCTaHHs KiJIbKOCTI TaKUX MpaBOMOpYILlIeHb, He BUAHO aKTHBi3aLil 60pOTh-
60u 3 Humu. HaBiTh HaBmaku. 30Kkpema, 10 Cydy 3apa3 HaJCUIAEThCS MPUONIM3HO y JIBa pa3u
MEHIIIe KpUMiHAIBHHUX CITPaB 32 €KOJIOTiUHI 3JI0UMHU, Hixk 1ie poomnocs 10 — 12 pokiB Tomy.

S HiKOJIM BUCOKa JIaTeHTHA 3JI0YMHHICcTh. He crpauboBye NPUHLKI HEBiIBOPOTHOCTI IMO-
KapaHHs 3a BYNHEHI €KOJIOTiuHi IMpaBonopymeHHs. HacTas yac mocunuTy IOpuauyHi CaHKIii
3a 3JI0uMHU y 1Kt chepi. UneThes Hacammepes Mpo CaHKIIIi MaTepiaabHOTO XapakTepy 1010
IOPUUYHUX OCi0, SKi 3a0pyHIOOTH HABKOJIMINHE cepefoBuine. [IpuHImm «XTo 3abpymaHIoe,
TOW TMJIATUTB» Ma€ MPOHMU3YBATHU €KOJNOTiIYHY JiSUIBHICTb 1 TUX, XTO 3a0pyJHIOE HABKOJIHUILHE
CEpelIOBUIIIE, i THX, XTO KOHTPOJIIOE Iiel mpolec.

3acTtocyBaHHs MarepialibHOI BiAMOBIAATBHOCTI IOPUINUHUX 0Ci0 3a 3a0pyAHEHHs HABKO-
JUIIHBOTO CepeIoBUILA CJIiJ] TOBECTH 0 aBTOMaTH3My Ha OCHOBI KOMI'IOTEPHUX CUCTEM KOH-
tpomo. Taki cucremu fmitote y CIIA Ta Oarathbox eBporelcbkux Kpainax. Lle 3mycuno 6
KepiBHUKIB BUPOOHUUTB, KOTpi 3a0pyAHIOIOTH JOBKIJUIS, IpeAMETHillle nepeiMarics npooie-
MaMH eKOJIOTii.

Oxpemoto € poOieMa eKoJIOTIYHOI OCBITH Ta MiJPYYHHUKIB 3 €KOJOTiYHOro npasa. Ti, 1o
MU Ma€eMO 3apa3 B YkpaiHi, HepockoHati. [1[o0 nikBigyBaru mto Bay, [HCTUTYT AepxaBu i mpa-
Ba iMm. B.M. Kopeuskoro HAH VYkpainu Ta KuiBcbkuit yHiBepcUTET MpaBa 3ariaHyBajiu Miaro-
TYBaTH «AKaJeMiYHUI Kypc eKOJOTi4HOro MpaBa» y JBOX TOMaXx.

Ompumano 23.01.2003

Pe3rome

B crarbe aHanM3MPYROTCS MPOOIEMbl SKOJOTHYECKOro 3aKOHOAATeNIbcTBA B YkpanHe U 3G (eKTHBHOCTH
ero mpuMeHeHus. BbicKazaHbl psiJ MpeyioKeHHit Mo peh)OpMHUPOBAHHIO SKOJOTHYECKOr0 3aKOHOIATENbCTBA
VKpauHbl U yIy4IICHHIO NPAKTUKH €ro peajlM3alliy, YTO MPEeAIosaraeT: ynopsjodeHue TEPMUHOIOMMH KO-
JIOTHYECKOTO 3aKOHOJATENbCTBA, NIPUBEACHHE ero B cooTBeTcTBHe ¢ KOHCTHTYLMEH YKpanHbl, rapMOHH3ALHUIO
C MEXXIyHapOAHBIMH MPABOBBIMKM HOPMaMH U JpyTHE.

Yaconunc Kuiscbkoro yHiBepcuTeTy npasa e 2003/1 49
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[EPXXABM | IPABA YKPAIHM

1.B. MY3UKA

Ipuna Bonooumupiena My3uka, cmapuiuii Ha-
VKO8ULL CNigpoOimHUK 8i00iTy ICMOPUKO-NPABOBUX
docniddcenv  Incmumymy Oepocasu i npasa
im. B.M. Kopeyvxoco HAH Yxpainu, ooyenm
Kuiscvroeo ynisepcumemy npasa

OCOBJINBOCTI TIPABOPO3YMIHHS
AKAJIEMIKA CTAHICJIABA JHICTPAHCBKOI'O

[TpoGnema mpaBopo3yMiHHS 3aJIUIIAETHCS HAHAKTYAIBHIIIO B CYYaCHOMY YKpPaiHCHKOMY
npaBo3HABCTBI. Lle 3yMOBIEHO PO3BUTKOM IIi€l rajy3i CyCHiIb.CTBO3HABCTBA TA BIOCKOHAJIECH-
HAM i1 METOOJIOTiUHOrO apceHany. 30KpeMa akTyalbHHUM, sk 3a3Hadae [1.M. PaGiHoBuY, €
BUKOPUCTaHHA MOTPeOOBOro miaxoay (ToOTO iHTepnpeTauii il OLIHKHM AepP>KaBHO-IOPUANIHUX
SBUII SIK IHCTPYMEHTIB, Ba)KeNiB, 3ac00iB 3aJOBOJIEHHS MOTPeO JIOAWHU, COIiaIbHUX
CIILIBHOT, CyCHIJBGCTBA B LJIOMY) y BUBYEHHI NpaBoBoi Aificnocti . HaykoBuit 1opo6ok axa-
nemika CranicinaBa CeBepuHoBuya JlHicTpsiHebkoro (1870 — 1935) i3 3a3HaveHoi npodiemMu
3aCIyTOBY€ Ha yBary Cy4acHUX JIOCJiTHHKIB.

Hocnimxysaru npobnemu npaBoposyMinHsa C.C. JIHicTpsSHCBKOTO, 3a HOro CJI0BaMH, CIO-
HyKaJH «0e3KpUTHYHI Ta OTHOCTOPOHHI NODISAN MaHYI0UO01 Teopii IPUBATHOTO TpaBay, sKi He
BpaxoBYBall iCTOPUYHOTO PO3BUTKY MOJil, BUCHOBKIB iHIINX HAayK Ta BAMOT CYCIUIBHOTO
KUTTA 2. TOMy TIUTAHHS NPaBOPO3yMiHHs BYECHUH BBAKAB OJHUM 3 LEHTPAILHUX y 3arajibHil
Teopii npasa.

Bararo xto i3 cyyacHux nocnigHukiB cripaBenineo BBaxkae C.C.JIHiCTPSHCHKOTO OJHUM 3
(yHAaTOPIB COLIONIOTiYHOTO HANPAMY y BiTUM3HSHIH opucnpyneHuii. Pozmisaatoun npaso sik
coliajbHe SBUIIE, BUHUKHEHHS Ta PO3BUTOK SIKOTO IMOB’S3aHi 3 PO3BUTKOM HasBHHUX
CYCHINTBHHX 3B’s3KiB, HAYKOBEIb 3allepedyBaB TPAKTyBaHHS IpaBa K BUHATKOBO JIEPKaBHOTO
BHUTBOPY, [0SIBA SKOTO 3yMOBJIEHA PO3BUTKOM JEPXKaBH 3. YUEHUH KPUTUKYBAB MMO3MTHBI3M B
OPUINYHIN Hay i, SKUW PO3MIIAIAB TPABO JIMIIE K CYKYITHICTh FOPUJAUNYHUX HOPM 1 HE CTaBHB
3aBIaHHs BHUBUEHHS 3B’SI3Ky MpaBa i3 COLiaJIbHUMU YMHHUKAaMH. Buxonmsum 3 eMmipudHux
CIIOCTEPEkKEHb CYCIiIBHOTO KUTTS, BiH HArOJNOLIyBaB Ha TOMY, L0 MPaBO TBOPUTHCA Y MPO-
[eci XKUTTS CyCIHiIbCTBA. 30KpeMa, METOI0 HAyKH MpaBa BUCHHH yBaXkaB JOCIIDKCHHS «II0-
PSLIKY JTFONCHKOTO CYCIIBHOTO JKUTTSD W HArONOIIyBaB Ha TOMY, IO HAYKOBI METOAU MAroTh
BimmoBimaTy 1iit MeTi 4.

Bnacny npasoBy konuentito C.C. JIHICTpSIHCbKMII BH3HAYMB SK «TEOPIFO CYCIHITbHHUX
3B’43KiB HA OCHOBi '€HETHYHO-ICTOPUYHOI CUCTEMH JIOCIiAy» B OCHOBi SKOi JIeXaTh «TreHe-
TUYHI OCHOBH cycninbﬂnx 3B’ SA3KiBY .

YueHuil po3pi3HsB 1Ba PiBHI CYCIILHIX 3B’A3KiB: OprauiuHi (pojHa, pi, miem’s, 1ep-
Kapa, HApoj, IO OPraHiyHO i NPHPOAHO (OPMYIOTECS B CAMOMY CYCIIUIECTBI) Ta Op-
raHisaiiifHi, ki, CBOEI0 UEprorw, MalOTh ABa PiBHI: Mepmuii — IepKBa, CTaHH, KJIACH,
MOJIITHYHI MapTii, iHII CTPYKTYPH, IO CTBOPIOIOTH Y CYCHIJILCTBI OKpeMi CYCIiJIbHI TpyIIH;

© 1.B. My3suka, 2003
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OpyTuii — npuOyTKOBI TOBApUCTBA, 3aKJIaIy Ta MiANPUEMCTBA, SKi CTBOPEHI 11 3a0e3neueHHs
cycrninpHuX moTped. CaMe Wi 3B’SI3KM, HA TyMKY HAyKOBIIA, i € CIIPaBXHIMHU DKepellaMH 1pa-
Ba, a PaBO BUHUKAE TaM, JI€ € CYCIiIbHI 38’513k 0. ToOTO /pkepesiaMu paBa € KOHKPETHI HOp-
MU CITIJIKYBaHHS, 10 CKJIAIHUCA MiXK YWICHAMH JIFOIChKUAX CIIJIBHOT, TAKHX SIK CiM s, TuieM’s,
Jep>kaBa, HapoJ, IPOMAJICEKi opraHizauii, Tpy1oBi KOJEKTHBH TOLIO.

Y KOXHOMY CYCHiJIbHOMY 3B’f3KY, OPraHiYHOMY 4M OpraHi3auiiiHomy, yueHuil Oa4uThb
«oprasizauiro 1js 30epexeHHsl CyCIIbHUX iHTepeciB 3B’A3Ky» Ta 30epekeHHs CyCMiIbHOTO
MOPSIIKY B MEXXaX IMEBHOTO CYCITiIbCTBA. Y TIEPBICHOMY CyCILIBCTBI IIi 3B’SI3KH 3a0e3nedyBa-
JUCh (i3MYHUM MPUMYCOM, a Mi3Hille JAepikaBa — «CIiJbHOTa HAMBHUIOTO CTYINEH», — CKOH-
[EHTPYBaJia y CBOIX pyKax yBech MPUMYCOBHI anapar i 3aJMIIuiIa CyCIiIbCTBY — «CIiJIBHOTI
HW)KYOTO CTYTIEHS» — TiIBKM MOpaJibHUi puMyc. ToMy MpaBo icHyBaJIo 3aJI0BrO 10 JIePIKaBH,
a 3 BUHMKHEHHSM Jep>KaBU BOHO MPOAOBXKUIIO CBOIO €BOJIOLII0. JlepikaBa i «IUIIXOM €BO-
JrOLIT 3a/MIIKIa BHY TPILIHIO aBTOHOMIIO ((hopMy, B sIKil TpaBO NEepBiCHO TBOPUIIOCS Ta i CbO-
TOJIHI TBOPUTHCS) BCIiX CYCHUTBHHX 3B’SI3KiB HIDKYOTO Bifl cebe TUMy, mepeiiMaroun Hal HUMU
y CHIJIBHUX CIIpaBax i B CIpaBax, 3B's3aHKX 3 iCHYBaHHS Ta PO3BUTKOM JEepP)KaBH, 3BEPXHICTh;
CIO OCTAHHIO TIAMKMPAE 30pranHi3oBanuil B aepxkasi Qisuunuii nmpumycy 7.

Takum unnoMm, C.C. [IHICTpSHCBHKHN pO3pi3HSIE MPaBO, CTBOPEHE CYCHITBLCTBOM, i TPaBo,
cTBOpeHe Aepkasoro. [Ipudyomy 1o chepu nepxaBHOro MPaBOBOrO PEryJrOBAHHS, BiTHOCUTh
JMLLIE CYCHiNbHI 3B’A3KM BUILOTO TUITY, TOOTO OpraHizauiiiHi.

[IpaBo, HaronolIyBaB yueHH, TBOPUTHCS i CHOTOMHI B yCiX CYCIIIBHUX 3B’s3KaX, sKi Ma-
I0Th CBOIO OpraHi3allito Ta OpraHu yrpaBJliHHsS — aBTOHOMil0, BU3HAHY JepKaBolo i ofHOdac-
HO 0OMeXeHy Hero 3 OISy Ha BUII 3arajibHOCOLIabHI IHTepecH, AKi 3aXHIlae Jepxapa, K
HAWBHUIIUHI BUJ CYCHIBHOTO 3B’ 513Ky. TaKUM YMHOM, Ha AyMKY IOCTiIHUKA, BAHUKHEHHS Mpa-
Ba, SIK i CaMOTro MOHSTTS MpaBa, He CIIiJ] TIOB’SI3yBaTH JIMIIE 3 AeP>KaBoro, 00 BOHO iCHyBaso i
iCHy€ B yCiX CyCHiIbHUX 3B’sI3KaX.

Kpim cBoix mkepern — cycmibHUX 3B’513KiB — mpaBo, Ha gyMKy C.C. JIHicTpsiHCBKOTO, Ma€e
nie W comiagbHi OCHOBM: 3BWYaid, aBTOPUTET CYCIIJILHOTO 3B’sA3KYy, BOJNIO YYacHHUKIB (3a
tepMminonoriero C.C. JIHICTPSITHCBKOTO «4JIEHIB») CYCHiJILHOTO 3B’53KY, BOJIIO Hapoidy. 30Kpe-
Ma, y npaui «Hosi nuisxu YKpaTHChKOTO MPUBATHOTO MpaBay (JIeBiB, 1924), aBTOp 1OBOAWTS,
mo Oe3nocepenHs TpaBoBa TBOPYICTh HAPOLY — HAPONONPABCTBO, BUTBOPHIIA Tpaguuii yk-
pafHCBHKOTO MpaBa if Mae OyTH JUKEpEOM i MPOBIHOKO iE€l0 HOBOTO YKPAiHCHKOrO Mpasa.
HopMmu mpaBa, mo iCTOPUYHO CKIANKCS B MpoIeci YKPaiHCBKOTO HApOIOINpaBCTBa, He-
NoTpiOHO «OE30IVISIHOY» 3MIHIOBATH, OCKIJIBKU caM YKPAiHCBKH HAPOJ TIOBUHEH BU3HAYHTH-
sl 0/I0 HEOOXiTHOCTI MPOBECHHS pe(bopM a00 BHECEHHs 3MiH Y HOPMaTHBHi akTH. 3aKOHH
Ky HOBil yKpaTHCEKIif 1epiKaBi MAOTh yXBAFOBATHCS 3 Y4acTIO HapOZLy Ta JUisl Hapozty 8, Cam
HapoJ MYCUTb OyTH TBOPLIEM MpaBa B yCiX CyCHiJIbHUX 3B’S3KaX, OCKiJIbKHM MPaBO — LI «Ha-
poznHa npaBaax. Jleprkasa sik HAWBUIIKK CyCHiIBHUH 3B’ 130K MyCUTb BPaXOBYBaTH MPOSIBU Ha-
POJIHOT IPaBOBOT TBOPYOCTI, CKEPOBYBATH iX Y CIILILHE PYCIIO 3arajbHOr0 HapoaHOro J06pa .

Po3BuBaroun inero, mo Hapon mae Oytu TBopueM npasa, C.C. JIHICTpSHCBKUI Yy CBOEMY
npoekTi KoHcrutymii 3axi;lHopra'1'HCLK0‘1’ Haponnoi PecnyOniku mpormoHye cxemy 3aKOHO-
JIAaBUOTO TIPOIIeCy, 3aCHOBaHY Ha TMPUHIIMITI HapOJIOTPABCTBA. BinnosinHo 10 ct. 82 mpoekty
Koncrutyuii 3YHP, yxBanenHs 3akoHonpoekTiB € koMmieTeHuieto Hapoguux 360pis — 3i0paHb
rpoMajisiH, HaJlIeHUX MPaBOM Tojocy, sSIKMM HaJIe)KUTh 3aKoHOAaBua Biaja. Ilependauanocs
CKJIMKaHHS 3arajibHUX i MicleBHX (TIOBITOBMX a00 OKPYXHHX) HapomaHux 300piB (cT. 80 mpo-
eKTy). 30KpeMa, J0 KOMIIETEeHLii HapoIHUX 300piB YUYEeHUH BiIHOCHUTH MUTAaHHS KPUTHYHOI
OLIiHKM YMHHOTO 3aKOHOIABCTBA; IPUIHATTSA PillIeHb, IO CTOCYIOTHCS IPABONOPSIKY, T 3aKO0-
Hofasuy iHiniarusy (ct. 80, 82, 84 mpoekty) 10.

EdexTuBHOCTI molrykam jxepes npasa B HasBHUX COLaJIbHUX 3B’s3Kax, 3TiHO 3 KOH-
LEMLi€l0 HAayKoBLs, Majna COpUATH cucTeMa Tak 3BaHuX Hapomnux Komop — BuOGOpHHX Op-
raHiB MPOBIJHUX COLIATBHUX IPyN (HAI[IOHATBHUX MEHIIMH, TpodeciitHux 00’ e€aHaHb TOIIO),
SIKi KKOHTPOJTIOIOTHCS JIEPHKABOIO i MAIOTh JIEpKaBHO BCTAHOBJIEHE KOJIO JisTTBHOCTI» (cr. 31,
86 mpoekty) !1 30erMa SK 3a3HAYA€THCA Y CT. 86 MPOEKTy: <<Hapoz[H1 KOMOpH TIOBHHHI BHUC-
JIOBJTIOBATH CBOT MO II0JI0 BiJIMOBiIHUX 3aKOHOTPOEKTIB i MPOMO3UIIiii, a TAKOXX HajJaBa-
TH €KCIepPTHi BUCHOBKM Ha 3anuT Hapoxnoi Ilanaru, Hapoanoi Pagu, HaponHux 300piB i yps-
ay. Kpim Toro, BoHM MaroTh MpaBoO BUCIOBIOBATH NpodeciiiHi 3ayBaxKeHHs, MiJAaBaTH KpH-
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THYHIN OLHI[ MOCTAHOBM 3aKOHOJABYMX | PO3MOPSKEHHS BUKOHABYMX OPraHiB Biagu»!2,
TakuM 4MHOM, caMe 3aBIsKH Oe3rmocepenHii meMokparii, Ha aymky C.C. J[HicTpsHCBKOTO,
pealtizoBy€eThCs ifiest TBROPEHHS IpaBa HAPOJOM.

Hocnimkyroun npobneMy criBBigHomeHHs aepxkasu i mpasa, C.C. [HicTpsHChKUN
JIMII0B BUCHOBKY, L1I0 IPaBO, BCTAHOBJIEHE IEPAKABOK, HE MOXE BUUEPITyBaTH BCiX MPaBOBUX
nuTaHb. JlepkaBa MyCUTb OOMEXHUTHUCH JIMIIE TPABOBUM PETyJIFOBaHHAM THX i3 HUX, 110 BUII-
JMBAIOTH 3 TOTPeO camMol Aep:KaBHOT BIIA/IH, | TAKHX, 0 BUMAraloTh BUPIIICHHS B MEXax 3a-
BJIaHb 3aXKCTY iHTEpPECiB CyCHiJIbCTBA, TAPaHTOBAHOTO JIEPYKABOIO CBOIM TpoMajisiHaM. ABTO-
PHUTET epKaBH Ma€ CATATH TaK JaJIeKo, HACKINBKH 1€ BUMAraloTh MOTPeOH epKaBHOTO aria-
pary B HOro HisTBHOCTI, CHIpSIMOBaHili Ha 3rypTyBaHHS CYyCIIbCTBA 3 METOIO peajizamii
cninbHUX winei. | sikpa3 Tomy, 1o «mpaBHi mocTaHoBieHHs (Rechtssatz)» TopkatoTbes uiie
MUTaHb, AKi CTOCYIOThCA AiSNIBHOCTI i KOMIETEHLIT IepKaBHOIO anapary, 3aj1IIAETbCs [UPO-
Ke I0JIe IJIsl MOTIOBHEHHsI MPUIICAaMH XKHBOTO TpaBa OKPEMHUX CYCHINBHHUX 3B’S3KiB, 2 TOMY
«Jiep)KaBa He MOTJIa Ta ¥ HIKOJIM He MOXKe MaTH TpeTeH3il OyTH anb(oro Ta OMEerow B yCix
crpaBax MpaBOBOTO Jajy». 301<pe1vla Ha JIlyMKy BYEHOTO, aBTOPUTET JePXKaBU TPUMAETHCS HA
ABTOPUTETI OKpeMHX CYCHIIBHMX 3B’S3KiB, 1 JUIIE Ta oco6a IIyKa€e 3aXUCTy B AEP>KaBHOIO
arnapary, sKiii He BUCTAUMJIO aBTOPUTETY CYCHIIBHUX 3B’sI3KiB JJIsl 3aXUCTy CBOIX MpaB. 3Hau-
Ha XK KiJIbKICTh MPaBOBUX MHUTaHb BUPILLYETbCSA Oe3 BTpYUYaHHs Jep>kKaBu, 0e3 3HaHHs MpaBo-
BUX TPUIHCIB, BCTAHOBICHHUX Hero, abo 0e3 iX ypaxyBaHHs. 30e0iNbIIOro HeMae MmoTpedu
3BEepTaTUCs JI0 IeP)KaBHOTO anaparty, 00 CBOT CIIpaBH JIFOIU BUPIIIYOTh HA OCHOBI HOPM, TIpHUii-
HATUX B OKpPEeMHMX pOJAMHAX, pOAax, IJIeMeHaX, CTaHaX, Kjiacax, MOJITHYHUX MapTisx,
peniriiHux rpomanax, TOBapUCTBAX, CIiNKAX, MiAMPUEMCTBAX TOIIO, TOOTO Ha OCHOBI HOPM,
KMPUHHATUX B CYCHiBHOMY 000poTi». | TOMy MpaBoBi BiIHOCHHHU TPYHTYIOTHCS TIEPEBAKHO
Ha MOPaJIbHOMY ABTOPUTETI, IKUM €HAIOTh JIIOAEH OKpeMi CyCIibHi 3B’A3KM KyAu TiCHile i
CHUJIBbHILIE, HiK zlepiasa 13,

[IpaBo cycanHoro 3B’A3KY, fIK 3a3HAYa€ BUCHNIT, Mac HOPMATHBHHI XapakTep. Horo Hop-
MU HEeOoOXiHi At mmpmvnm CyCl‘[lHLHOFO 3B’SI3Ky 3 HOTO BU3HAYEHUMHU IJISIMU, JJISI MUPHO-
ro CIiBiCHYBaHHS yYacCHHMKIB 3B’I3Ky MiX c0000 Ta AJisl 30epexeHHs CHiIbHOT MeTh. 30Kpe-
Mma, C.C. JIHICTpsSHChKUI BBaXKae, 110 MUPHE CMiBiCHYBaHHSA YYaCHUKIB CYCHiJIbHUX 3B’S3KiB
MOXJIMBE BHACIIJJOK TOCSITHEHHSI KOMIIPOMICY MiX iHTepecamu iHauBiaa Ta cycmninbeTBa. Ok-
pemi iHIWBIOM MOCTYMAKOThCS CBOIMU MOTpebamMu ¥ iHTepecamM, HACKIJIbKH BUMAarae 1poro
CHIBHUI iHTEpeC Y MoTpeda BChOro CyCHiIbCTBA, CYCIJILCTBO XK MiATPUMYE CITITBHUMHU CH-
JaMu iHTepecH i moTpedu okpemux iHaAnBigiB. Lleit kommpomic MoXke MaTi MepBUHHNI Xapak-
Tep i «BHUHHUKATH B KOXHIH coliagpHO-paBHil opranizamii». Llg «comiambHa pessiuis
(BiZTHOCHICTB) € 3aB’13KOM BChOTO mpasa.» 14 To6To, Ha yMKy BY€HOTO, HOPMATHBHHI Xapax-
Tep mpasa CyCIMiNBHOTO 3B’A3KYy MOACHIOEThCSA CaMe HEOOXIIHICTIO COLIaNbHOrO KOMIPOMicy
MK WJICHaMH CyCIiIbCTBA, 0€3 KO0 HEMOXKITUBO Peai3yBaTH IXHi CIUTBHI Iii.

C.C. JuicTpsHCHKHIT TIOB’A3y€ MPaBo 3 eTHYHAME HOpMaMu. [IpaBo, Ha fioro TyMKy, sK i
€THKa Mae HOPMAaTWBHHI XapakTep, aie 0e3mocepenHbO IMOB’s3aHe 3 COLialbHO-eTHIHUMU
HOpMaMu, TOOTO HOPMaMH CyCIiIBHOTO KUTTS, SIKi BUPOOMIIUCS B CYCHIIBHUX 3B’s3Kax (HOP-
MU POJMHHOIO, POAOBOro, MJIEMiHHOTO, JEP>KaBHOTO, HAPOJHOIO XUTTA i T.A.). Tak camo i
MPABOBi HOPMH € HOPMaMHU CYCHIJIBHOTO JKUTTS BCEPEIMHI CyCIiIBHUX 3B’ s3KiB. Pi3HUIS Mix
HHUMH, Ha JyMKy BYEHOTO, TTOJIATa€E B TOMY, 11O BCi TPABOBi HOPMHU € COLiANbHO-ETHIHUMH, aJie
He BCi COlliaIbHO-eTUYHI HOPMH € TTpaBoBUMHU. [1paBo € collianbHO-eTHYHUM MiHIMyMOM, TOO-
TO TPaBOBUMHM HOPMaMH OOMpPArOThCs JIMIIE OKPEeMi COIiaJIbHO-eTHYHI HOPMH, sKi € He-
OOXiAHUMHU ATl iCHYBaHHS CyCl‘liJ‘IbHOFO 3B’A13KY 3 HOTO BU3HAYCHUMH LISIMH, @ TakoX IS
MHPHOIO CHIBICHYBaHHS YYaCHUKIB 3B’A3Ky Mix co0oo Ta AJs (hopMysroBaHHs i peanizauii
crinbHOT MeTH 15,

Bubupae x cepen comianbHO-eTUYHIX HOPM OKPEMi 3 HUX i MPOTOJNOIIYE IX MPaBOBUMHU
BJIaJa CyCIIJIBHOTO 3B’ 513Ky, YTBEPIDKYIOUH iX CBOIM aBTOPUTETOM. Jl0 MOMEHTY TaKoro yTBep-
JDKEHHS COLIIalTbHO-eTHYHI HOPMH HE € TTPaBOM, X04 OH 1X i JOTpUMYBAINCS OKPeMi iHIMBiIH.
TakyM YMHOM, BCTAHOBJIEHHSI TPABOBUX HOPM HE € MPEpPOraTUBOIO JIEPXKaBH, TOMY 110 BOHH
iCHYIOTB y CYCTiNBHUX 3B’sA3Kax 10,

Hocnimxyoun CHiBBiAHOLIEHHA KaTeropiii «mpaBo» #H «CyCHibHUN TOPANOKY,
C.C. [IHiCTpsSHCBHKIIA OifIIOB BHCHOBKY, IO MPaBO — I€ CYCIUIBHUN MOPSIOK COLiaTbHOTO
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3B’SI3KY. HOpMH 0 HE MAlOTh HA METi BIOPSAKYBAHHS JOACHKHX Bi,Z[HOCI/IH BcepeJ:[HHi
couiabHUX 3B’513KiB, HE € MPABOBUMH HOPMaMH. 30Kpema, Ml COLiaNbHIM 3B’SI3KOM BYCHHH
posyMie B3a€MHY JIOTIOMOTY i CITiIbHY OXOPOHY, a TAKOX 3a0e3MeueHHs rapantiii npas y4ac-
HUKIB CyCHiNBHUX BigHOCHH. CyCHiIbHAHN MOPSIIOK, Ha HOTO JyMKY, BiIIOBiTHO Ma€e BU3HAYH-
TH: 1) 110 KOMY HaJIEXHTB; 2) 110 KOXHUI MyCUTb IaTH Y¥ 3p0OUTH, 1100 YCi MOTIIH 3p0O3yMiTH
CHIJIBHY METY, AJIsl TOCSITHEHHS SIKOT BOHM MPWITYYHIIMCH IO COLianbHOTO 3B’s3Ky. Tak BUopem-
JIIOIOTHCA y TIpaBi ABi cepu: mpuBarHa i myOniuHa. OCHOBHOIO iie€ro MyOIiYHOTrO MOPSIAKY
C.C. IHicTpsiHCbKHIT BBakae 3axucT (3a TepMinooriero C.C. JIHICTPSHCHKOTO — «OXOPOHAY),
sIKa € TAaKO’K OCHOBHOIO 03HAKOIO CYCIIUTBHOTO JIady i rmpaBa. [le Hemae 3axucTy, 3a3Hadae Bue-
Hui, Tam HeMmace i mpasa 17,

HayxoBelp Harojoye, o mpaso € BioOpaxeHHsIM OCHOBHUX NMPHUHIUIIIB CyCMiJIBHOTO
namy, a CychijbHUAN J1aJ] MyCUTb OyTH MpaBOBUM J1agoM. [IpoBiaHOO i1e€r0 MpaBoBOro Naay €
Y3rOIXKEeHHs NOTped OOHUX JtoaeH 3 moTpedaMu iHIINX 3 ONHOYACHUM MiANOPsAKYBaHHAM IO-
Tpeb yciX cmijbHIi MeTi cycminbeTBa. [IpaBoBuit aj Aae y4acHUKaM CYCHiNBHOTO 3B’SI3KY
BilMOBiMHUIT MpaBOBUi 3aXUCT. 3a0e3meuyeThes MPABOBUIl a1 3 JOMOMOTO0 (Hi3MYHOTO TPH-
Mycy, SKui 3aiicHIoe nepkasa 18,

C.C. [IHiCTpSHCBHKHH AOCIHiAKy€e MUTAHHS MOXO/DKEHHS I PO3BUTKY MpaBa IIJISIXOM PO3-
KpUTTS 3MicTy (opM npasa. OCHOBHUMU (hOpMaMU MIPaBa, Ha JyMKy BUEHOTI'O, € 3BUUAEBE Mpa-
BO, 3aKOHH, «IPaBO FOPUCTIBY» 1 «IIPaBO AEPIKaBU.

HaiinaBrimoro ¢opmotro mpaBa C.C. JIHICTpAHCHKUI BBaXkae 3BUYAEBE MPaBo. YYeHUH
pO3pi3Hs€e MOHATTS 3BUYal 1 3BUYa€EBe MpaBo. 3BUYail BiH po3risaac sk GakT, a 3BUYaeBe npa-
BO, SIK TIPaBO, IO CIIUPAEThCs HAa 3BMYail. BiH 30cepemkye cBOIO yBary Ha pi3HHMII MiX 3BH-
Ya€eBUM IMPABOM 1 3aKOHOM, JTOBOJSYH, 1[0 3BUYAEBE MPABO TBOPUTHCA i3 COLiANBHO-eTHYHUX
HOPM IIUISIXOM J100OpY HOPMH BJIAJI0K0 UM OpraHaMH L€l BJaJy, a M0 CTOCYEThCS LbOTO 3a-
rajbHOrO eHe3HCy, TO 3BUYaEBE NMPABO HE BiAPI3HAETHLCS BiJl 3aKOHY.

Aue, 3ayBaxye C.C. JIHiCTpsSHCBKHMi, € OYeBHAHA PIi3HHI MiXK HOPMaMH IepXaBH U
HOPMaMHM BCiX IHIIMX CYCHiJbHHMX 3B’s3KiB. JIOKM MpaBOBI HOPMH ICHYIOTb B OKPEMHX
CYCHITBHHX 3B’s3KaX 11032 JEP>KABOIO, BOHH € 3BUYAEBHM IIPABOM, a KOJIH JepikaBa BH3HAE 1X
(caHKIiOHY€), Hagal0YM M aBTOPHUTETY JEPKABHUX HOPM, BOHHU CTAIOTh MPAaBOM JIEPXKaBH.
Pi3Huns % MiXk 3BUYa€BUM MPABOM i MPaBOM JEepP:KaBU MOJISITAE B TOMY, 1[0 MPABO AEp>KaBU
TpUMaeThcsl HA (Bi3MUHOMY (30BHILIHBOMY) MPUMYCi, 8 3BUYAEBE MPaBO — HA MOPAJIbHOMY,
TOOTO BHYTpilIHEOMY. HOopMaM 3BHYa€BOro mpasa MpUTaMaHHa 0COOUBA CHJIA, TOMY IO BO-
HU «CTIPUAMAalOTBCA HApoAOM» (TOOTO € JIETITHMHHMMH) i MarOTh BHYTpIlIHE BUMpaBIAHHS.
«Lliei cunm He MoXe MOOOPOTH Hiska JepikaBa, i KOXKHA Jiep)kaBa TMOBWHHA BU3HATH e
nepBicHUi, Oe3nocepenHiii crocid TBOpeHHs npaBa. Tomy 3BHYaEBe MPABO € MEPBICHOIO Pop-
MoOIO TipaBay 9.

OCHOBHI MOJOXKEHHS KOHLEMLii BUYEHOro Mpo 3BUYAEBE MPaBO K «IEpBiCHUM, Oe3noce-
penHiii cocid TBOpeHHs mpaBay, BigoOpakeHi HUM y mpaili «HoBi muisaxu yKpaiHChKOrO TpH-
BatHoro npasa» (JIbBiB, 1934).

Sk 3a3nauae B.I. Bo3pHMIA, OCHOBHI BiIMiHHOCTI MiXX 3BUYa€BUM TPABOM i TIPABOM Jiep-
xaBu C.C. JIHICTpsSHCBHKMI 3BOAMB 10 TAKWX TMOJIOKEHb: 1) MPaBOBi HOPMH, SIKi iCHYIOTh Y
CYCIiJIbHUX 3B’sI3KaX (3BMYAEBE MPaBO), CTAIOTh MPABOM MEBHOI JAepiKaBU MicCys CaHKLiOHY-
BaHHS 1X BIJMOBIZHMMHU JAep>KaBHUMH oOpraHamu; 2) NpaBOBi HOPMH, BCTaHOBIEHi abo
CaHKIIIOHOBAHI IePKABOI0, 3a0€3MeUyIOTHCS 32 JOTIOMOTOI0 30BHILTHBOTO IPAMYCY ((i3udHO-
ro), 3BUYaEBE MPaBO 3a0€3MEUyETHCS 32 JOTIOMOTOIO BHyTle_IHBOFO npuMycy (MOpabHO-
€THYHOTr0); 3)HOPMH 3BHYAECBOTO MPABA BUHMKAIOTH Y CYCIUTBHIX 3B’S13KaX Ta peatizyroThes
«3aBISKU BHYTPIllIHIA CHUJIi HAPOMY, SIKOT HE MOXKE MOJIOJIATH JKOJHA JepKaBa, KOTpa MYCHTb
BHU3HATH el nepBicHuii, Ge3nocepeniii cnocid TBopeHHs mpasay 20,

3akoH sk popma npasa, Ha gyMky C.C. JIHICTpsITHCHKOTO, CITyTY€E IepKaBi, SKa Ma€ BUHAT-
KOBE TIPaBO BHUAABATH 3aKOHHU. 3aKOHH MOXYTh HPUIMATUCH | IIIIXOM pe(epeHaymy, aie, siK
3a3Haya€ BYCHUIA, MPaBOBA MeTa MPUHHSITTS 3aKOHIB IUIIXOM pedepeHaymy Ta K cama. Xoda
BHJIAaHHA 3aKOHIB y JIepKaBi € PiopuTeTOM Hapoay abo creliaJbHUX OpraHiB, HaliJICHUX 3a-
KOHO/IaBUOIO BJIAJI0I0, ajie, SIK HAroJolly€e BUCHUH, opraHaM, siki 3AiHCHIOIOTh BUKOHABUY BJa-
1y, He MOX<Ha 3a00pOoHTH OpaTH yyacTh y TBOPEHHI MpaBa, xoya 00Csr IXHbOTO BILTUBY 0OMe-
JKEHHUI 3aKOHOABYOKO BJ1a/10t0 21. To6TO, BU3HAIOYM NPIOPUTET 3aKOHY Cepell CydacHux (popm
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npasa, C.C. JIHICTpsHCbKUI He 3anepedye MOXKIMBOCTI AeeryBaHHs 3aKOHOJaBYMX TOBHOBA-
JKeHb OpraHaM BUKOHABUOI BIIa M.

3BUYaEBe MpaBo W 3aKOHM, 3a3Ha4Yae HAyKOBEIlb, € OCHOBHUMH (POPMaMH, B SKUX Bif0y-
BAETHCs NIPOLIEC TBOPEHHS TPaBa. AJie MK 3BHYAEBIM NPABOM i [IPABOM JIEPIKABH € MTOCEPE-
HHKH, K| TAKOX NPUYETHI 10 TBOPCHHS! IPaBa — BUCHI-FOPUCTH Ta OPUCTU-NIPAKTHKH (Cyni).

HpaBo SIKE TBOPHUTHCS HAYKOBILSIMH, BUCHHI HA3WUBA€ MPABOM IOPHUCTIBY, sKi, HA HOro
JIYMKY, Biirpaiau 3Ha4yHy pojib Y PO3BUTKY IpaBa B icTopii MtoncTBa. Apke o0 peasnizyBaTi
SIKeCh TIPaBo, HeOOXiqHO ¥oro mepemyciM 3HaTH. ToMy ocHOBHHUI 000OB’SI30K 3HABIIIB MpaBa —
MPUTIIAAATUCH 10 3BUYAIB CYCMUJILHUX 3B’A3KiB, 10 JKUTTEBOTO 00OPOTY 5K BiH BinOyBa€eThCs
MK TTOOIMHOKMMHM UJIEHAMH 3B’SI3KY, TPHCIYXaTHUCs IO IOTOBOPIB Ta PO3IIANATH Ti 3asBU
MOCIiTHBOT BOJTi, SIKi 3aKITFOYAIOTHCS UM 3asBISIOTECA Y JOTHYHOMY 3B’S3KY», i HA OCHOBI IIHX
¢axTiB mi3HATU Te, IO € HACHPaBAi BHYTPIlIHIM MPAaBOBUM JIaJIOM TOTO 3B’S3KY, 1100 Maru
3MOTY BHPIIINTH MPABOBi MUTAHHS, SIKi BAHUKATUMYTh MiK OKPEMUMH YYACHUKAMH COLiaTb-
HOTO 3B’s13Ky. Y pa3i HOBTOPEHHS CXOKUX MPABOBUX BHUIAIKIB, FOPHCTH JTOXOIMIIH 3aralbHIX
BHCHOBKIB, sIKi BAKOPUCTOBYBAJIUCS B JaJIbIIii IOPUINYHIA MPaKTHUIl SK HOpMU npaBa. Taki
HOPMH CTaBallM CKJIAIOBOIO YACTHHOIO CHCTEMH TIPaBa MEBHOTO CYCIIBHOTO 3B’ 3Ky, IPYHTY-
IOUNCh HA aBTOPUTETI IOPUCTIB, SIKMH y pa3i HeOOXiAHOCTI MiATPUMYBaBCSl aBTOPUTETOM JIep-
»aBu abo IHIIOro CyCHiNBHOIrO 3B’ 3Ky 22,

OcHoBHuM 3aBaaHHAM topucTiB C.C. JIHICTpSHCHKUI yBaxka€e y3arajJbHEeHHs Ta 30UpaHHs
MPaBOBUX IMPOSIBiB, & TAKOX CTBOPEHHS, B pa3i MOTpeOH, HOBUX MPABOBUX HOPM. SIK mpuKiIan
BiH HABOAWTH MPAKTUKYy PUMCBHKHX FOPHUCTIB Ta IOPUCTIB y TepMaHChbkoMmy Tpasi. [IpaBo
IOPHCTIB, HA HOTO TyMKY, MPOSIBISIETHCS y JBOX OCHOBHUX (popMax: 1) MOSCHIOE, MOIIUPIOE,
JIOTIOBHIOE Ta BUITPABIIAE MPAaBOBI HOPMH Ti€l 00JacTi, 3BiAKM BUHIIIIN IOPUCTH; 2) MOAEKYAN
MPaBo IOPHUCTIB CATAE 103a MEXi MUTOMOI 00J1acTi (perioHy, KpaiHu), TOMy BUeHUI Takui (akrt
HA3UBAE PELENLIEI0 YyXKOro mpasa 23.

XapakTepHu3yroUH «IpaBo cyAaniB» sk Gopmy mpasa, C.C. JIHicTpsSHCEKHI 3ayBaxye, IO
He BCi MPaBOBi HOPMH CTBOPIOIOTHCS B MEPiOJl, KOJM B CYCIIILCTBI MaHyOTh 3/1aroja i Mup.
HaBnakwu, HaituacTiie npaBo CTBOPIOETHCS B 00POTHO1, OCKIIBKH MiX JIFOJIEMH BUHUKAIOTh He-
nopo3yminHs i ciopu. Tomy BnaaHa CTpyKTypa (3a TepMiHonorie}o C.C. )IHiCTpﬂHCLKoro —
«opraHizauis»), ska 31iHCHIOE YNPAB/IiHHS CyCIIIILHUM 3B’S3KOM, MyCHTh MUPHTH Ta Bnplmy-
BaTH npaBosi criopy. [1paBoBi crIopy BHHUKAIOTH TAKOK MiXK OKPEMHMH CYCIIUIbHIMH 3B’ S3Ka-
MU I TOMY «TIOBHHHI OyTH BHIIi OpraHizaii, o Moy 0 o0iiHATH Cymy» Hall HIDKIHUMU («Op-
raHiYHUMKMY») CyCIIIEHAMH 3B’ 13KaMu. HalBUIIO 0opraHizaii€ro Takoro pofmy € aeprxkasa 24,

Jocnimkyroun 3apnanas ta ¢yHknii cynniB, C.C. JIHICTpSHCHKHUI 30cepelky€eThcs Ha
npoOneMi: Yd MOXYTh Cy[Ii SK MPEICTaBHUKK JIepKaBU TBOPUTH CaMOCTIHHO HOBE MpaBo.
VYueHuii BBaXKae, 1[0 BUPILIYIOUN KOHKPETHI CIIpaBHU, CyAJl BPETyJlbOBYIOTH HOPMAaMU IpaBa
JILLIE OKPEeMi NPaBOBi BUMAAKH, @ TOMY iXHi pilIEHHS HE MOXYTb MaTH 000B’A3KOBOT CHJIU IS
IHIIMX, X0 1 MoAIOHMX, BUMAAKiB. TakuM YWHOM, BiH He HaJa€e PilllEHHSIM CYIiB HOPMATHB-
HOTO XapakxTepy.

1o x CTOCY€ThCS cyzmiBCLKo'l' CcBOOOIM, TO BUEHHUIA yBakae, 1o Taka cB00OOJA MOBUHHA
MaTH CBOT MeXi B 3aCTOCYBaHHI MPaBoBUX HOPM. Lli Mexi BU3HAYAIOTH (yHKLiT cy;u:uB

1. O6oB’sA30K cyaiB 36ep1raTy1 MpaBo SIK JAep)KaBH, TaK i IHIIMX COL[iaJIbHUX 3B’A3KiB, 110
CTOCYIOTbCSl BUPILLEHHS MEBHOT cripaBu. ToMy CyaJisi IOBUHEH 3BEpTaTHCA HE TUIBKU A0 HOPM
MIEBHOT JIep>KaBH, a i JO MPaBOBUX HOPM, IO MIFOTh B iHIIUX CYCHIIBHHUX 3B’ sA3Kax. SKIIO st
BHPIIIIEHHS SIKOTOCh TUTAaHHA He Oy/e BiIMOBiIHOT HOPMH B 3aKOHAX JEPKaBH, CYJUIS MOXe i
TOBHHEH 3aCTOCYBaTH MPAaBOBi HOPMH iHIIOTO CYCHiJILHOTO 3B’53KY, SKIIO TaKi HOPMHU iCHY-
10Th. Takuii MO 3aKOHOMiPHO BUKIIMKAE 3allUTAHHSA: YU TMOBUHHI CYI/i, BUPILIYIHOYH KOH-
KPETHi CIpaBH, KePYBaTUCh BUHITKOBO 3aKOHAMH JICPXKABH, YU MOXKYTh HE KEPYBaTUCh IXHIMU
npunucamu? YueHWil BBaxkae, 110 B TOMY pa3si, KOJM CyIAs He MOXe 3HAWTH BiAmoBiai Ha
TIeBHI 3aMMTaHHS B 3aKOHAX, TO BiH y Cy4acHili MpaBoBiil aeprasi K ii MpeACTaBHUK MOXKe
3aCTynaTH aBTOPUTET AEpKaBH, 3aCTOCOBYIOUHM aHAJOTIIO 3akoHy. Ha fioro mymky, Ha Mmicue
cTapoi Teopil TOoKa3iB MpUilIIIa Teopis MEPeKOHaHHS, TOMY B 3aCTOCYBaHHI NPUIUCIB MpaBa
MYyCHTb HacTaTH Oiblua cBo00aa Cyi, HiX Oyab-Koiu pauimie 25,

2. Cyans MycuTh AiSTH Y MOBHIiM rapMoHii 3 LiisiMu AepxkaBu. KO BiH BUKOPUCTOBYBa-
TUME HOPMH iHINMX CYCIHUTBHUX 3B’53KiB, TO HE IOBUHEH OyTH TIOB’SI3aHUM MU HOPMAaMH,
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SIK 3aKOHaMU JEpKaBH, & MYCHUTb SIK TIPSICTABHUK JePIKaBU YCYBaTH CYMEPEedHOCTI MidK HOp-
MaMH iHIIWX CYCITBHUX 3B’ S3KIB i y3TOMKyBaTH 1Ii HOPMH 3 MPOBITHUMH MPABOBUMH ieSIMU
JiepXKaBH, BPaXOBYIOUH «TPOTUIIEkKHI cepH iHTepeciB Ta 3piBHIOOYY 1X Ha 3acagax MpaBlIu-
BOT PiBHOCTI».

3. Cynns, OXOpOHSIIOUHM MPABO, MOXKE MPUHHATH PILlIEHHS], SIKE CYTIEPEeUnTh 3aKOHaM, SIKIIO
3aKOHHU CYMEPEeYUTHMYTh HOPMaMm OPraHi30BaHOTrO MPaBOBOro Jady. Y pasi, KOJU 3aKOHU He
BCTHTAIOTh BiIOOPa3HUTH 3MiHM, IO CTAIUCh Y CYCIUTBHHUX BiJHOCHHAX, IepXKaBa, HA TYMKY
BYEHOTO, MyCHTh HAJaTH CyAJi MPaBO 3aCTyNaTH B TAKUX BHUIAAKAX 3aKOHONABIIA Ta BUPIMIY-
BaTH MPaBOBi BUMAIKU HE 32 HOPMaM CTaporo 3aKOHY, a TaK, sIK O Lie BUPILINB 3aKOHOAABEIIb.
3a3HaunMo, IO Taka JAyMKa BYEHOTO IIIKOM CITyIIHA 3 OISy Ha il 3aCTOCYBaHHS B yMOBax
HAIIIOTO CYCHIJILCTBA, sike TepeOyBae Ha nepexigHomy etami. OqHak, Haronourye C.C. J[HicT-
PSAHCBKHIA, Cyas He MOXKE BiiTH BiJ MOJNOXKEHb 3aKOHY JIMLIE HA Tii MiICTaBi, 110 BiH ysB-
nsie co0i mpaBoBUi J1a]] iHaKILIe Hik 3aKkoHoAaBelb. Cynaro oOMeXyHoTh 3arajibHi Lili nepixka-
BU, 3arajibHi IPUHIUIIA TBOPESHH IpaBa Ta BHYTPIIIHI O3HAKH, SIKi MyCHUTh MaTH MPaBo.

4. Cynnst TBOpUTH HOBE MPaBO i HE TITBKH I Ti€l AepKaBH, MPEICTABHUKOM SIKOI BiH €,
a ¥ Take, 110 1€ HE iCHYBAJIO B JKOJHIM CYCIiJIbHIM 3B’s13Ky. B Mexxax cBoel cB0OOAM BiH MO-
K€ BUHTH HaBiTh 1032 MeXi YNHHUX MTPaBOBUX HOPM CYCHIJIBHUX 3B’f3KiB. ¥YCi Ti HOpMH, SIKi
CyJZisl 3aCTOCOBY€e a00 CTBOPIOE MOPSJ i3 3aKOHAMM JIepXKaBM, BUCHUH HA3MBA€ MPUPOTHUMU
ocHOBaMU TipaBa. CIIHPAOYHCh Ha aBCTPiliChbKe KOHCTHUTYIiffHE 3aKOHOIABCTBO, SIKE BU3HABA-
JI0 TIPUPOJHI OCHOBH TNpaBa OCHOBHOK (opmoro mpasa, C.C. JIHiCTpsSHCEKHHN 3a3HavaE, M0
HOPMH, Ki CTBOPIOE CYIIS, KEPYIOUUCh MIPHPOAHAMH OCHOBAMH TIPaBa, MAIOTh YCi PUKMETH
npasa. Lle HOBe paBo cTae HOBOIO HOPMOIO AEPKaBH, a ABTOPUTETOM, SIKHI 3aCTyTIae JepxKa-
BY, € cynad. Tinbku B TaKMX MeXax, Ha oro TyMKy, CyJoBa MPaKTHKa y MPaBoBiil gepkasi Mo-
ke OyTu 6e3mocepeHbOI0 OCHOBOK TTO3UTUBHOTO MpaBa.

Takum unHOM, Ha TyMKY C.C. JIHICTPSHCHKOTO, IPAaBO CTBOPIOIOTH YYACHUKH CYCITITBHUX
3B’A3KiB (pomuHa, pi, mieM’s,, rpoMaJChKi opraHizailii, eTHi4Hi rpymnH, ToIo), haxisii-topu-
CTH (BYEHI, Cy[Jli) Ta OpraHu Jep»aBu. B OCHOBI mpaBa jexaTb COIiaIbHO-€THYHI HOPMH,
BHPOOJIEHI B MpOleci CHiJIKyBaHHs JtoAel, 00’eTHAaHWX TMEBHUM OPTraHiYHUM COIiaJIbHUM
3B’A3KOM (4JIeHHU ciM’1, TpOMaJIChKOT OopraHisaiiii, Hapos, nepxasa ToIllIo), BUOpaHi il yTBep-
JKEHi aBTOPUTETOM B CYCHiJIbHOTO 3B’S3KY, SIKHH TPUMAaETbCcd HAa MOpajJbHOMY, TOOTO
BHYTPILIHBOMY MPUMYCI.

TuMm caMuM y9eHUIT CIPOCTYBaB MOMIS Ha TIPaBO, MaHIBHUH Y JOKTPHHI FOPUIAIHOTO MO~
3UTHUBI3MY, SIK Ha BUTBip Jep)KaBH, BUCTYITUB 3 KPUTUKOIO NOMIISAIIB Ha TIO3UTUBHUN 3aKOH 5K
€IMHE MOHOTIOJIBHE JDKEpeNio TMpaBa, siKi, 30KkpeMa, HamaraBcst oO0rpyHTyBatu K. beproom y
CBO{ii Teopii, 3TiZIHO 3 SIKOK FOPUCTAM CITii BAXOAWTH TiJIbKK 3 YAHHOTO TO3UTHUBHOTO (TOOTO
BCTAHOBJICHOTO JICPXKaBOK0) TpaBa, SIke B JKOJHOMY pasi He Moxke OyTH JOMOBHEHE HisIKHUM
iHImMM mpaBom 29,

Konnenuiss mpasa, ctBopena C.C.JJHiCTpsHCBKMM, Tomoiiana OOMEXKEHICTh MO3UTH-
BiCTCHKOTO TIJXOMy N0 TpaBa, cTaja iCTOTHUM KPOKOM Yy PO3BHUTKY BiTUM3HSHOI MPaBOBOT
HayKH B HaNpsMi eMITipUYHOTO BUBYSHHS NpaBa B HOTO COI[iaJIbHOMY BUMIpi Ta Mi3HAHHS HOTO
(haKTUYHUX OCHOB.
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Pe3rome

B crarbe paccmarpuBaroTcs 0COOEHHOCTH TNPaBONOHMMaHMs akaaeMmuka CraHuciaBa CeBepHHOBHYA
Huuctpsiackoro (1870—-1935) — ogHOTO U3 OCHOBOIOJIOXKHUKOB YKPAUHCKOM COLIMOJIOTUYECKOM LIKOJIBI MTpaBa.

AHaTU3UPYIOTCSI 0COOEHHOCTH MOJXOI0B YUYSHOTO K M3YUYCHHUIO MpaBa KaK COIMAJIBHOTO SBJICHUS U CO-
UAJIBHOTO PEryJsiTopa O0IIEeCTBEHHBIX OTHOLICHH. M3maratoTes B3 qpl Y4€HOTO Ha MPOOJIeMy MTPOHCXOXK-
JIEHWsI ¥ 9BOJIIOLIMY TpaBa.

BeiBon crareu: akagemuk C.C. JIHUCTpsiHCKUI 000CHOBAN CBOI MOAXOJ K MOHUMAHUIO MPaBa U CO3all
aBTOPCKYIO KOHLIETIIUIO «COLMATBbHBIX CBs3€i», B OCHOBE KOTOPOIl JIGXKUT B3IV HA MPABO KaK COLMATIbHOE
ABJICHUE U COLMAIIbHBIN PEryysTop 00IIeCTBEHHBIX OTHOLIECHUI.

56



NMPABOBA CUCTEMA YKPAIHU
| MDKHAPOOHE MNMPABO

Al JMUTPIEB

Anamoniit Ieanoeuu /Imumpiee, kanouoam opu-
OuyHux Hayk, nepwuii npopexmop Kuiscvroeo
yHieepcumemy npasa

BECT®AJIBCBKA KOH®IT'YPAILA MIZKHAPOJHOI'O ITPABA:
CTAHOBJIEHHS TA CbOI'OAEHHS

«CamMiT TUCSTHONITTS», poBeAeHumit [ eHepanbHo0 Acambieero OOH, 3myirye 3BepHYTH
yBary He Jidllie Ha BJacHEe MPaBOMOPANOK, KWW miaTpuMyeTbes iHcTuTyuisMu OOH, a i Ha
Horo HafAiHICTH Ta icTOpito cTaHoBIeHHS. He3Baxkaroun Ha Te, IO Bi0OYBAETHCS MOCTYIOBA
Tpanchopmanis Opranizauii O6’eqHanux Hartiit, 3aBaanHs K0T 00 MPaBOBOTO peryatoBaH-
HSl MDDKHAPOJHUX BIJIHOCHH ChOTOJIHI iCTOTHO Bipi3HstoThes Big OOH 3pazka 1945 p., Tpeba
HaroJIOCHUTH, L0 CYTHICTb HABHOTO MPaBOMOPAIKY 3a/IMIIAETHCS HE3MIHHOIO — 11e HOTO BECT-
¢danbcbka KoHPirypauis. YiTke BU3ZHAUEHHs Ta PO3yMiHHS caMe BecT(anbcbkol KOHGirypauii
MDKHAPOIHOTO MpaBa, apXiTeKTypa sKoi cTBopena Bectdanbepkum konrpecom 16431648 pp.,
Joriomarae 3p03yM1TI/I 4OoMy OCHaGpIOL[BKI/II/I i M}OHCTepCLKI/II/I MUPHI JIOTOBOPH 1648 p.
MOKJIJIA Kpai TpI/II[LISITI/IJ'IlTHII/I BiiiHi (1618— 1648) B €Bponi i perymosaim MiXHapOAHi
BiIHOCMHHM Ha KOHTHHEHTI Maike MiBTOpa CTOMITTA. | X0ua JOKTpMHA MiXKHApOJHOTO MpaBa
BM3HaE€, L0 Tak 3BaHUN Bectdanbcbkuil Mup 1648 p. okpecnu neplumii B ictopil JroacTea
MPaBOMOPSIOK i CTaB MOBOPOTHUM IMYHKTOM Y PO3BUTKY MIKHApOIHOrO MpaBa, IPyHTOBHE
JOCIIiIKEHH Licl mpoOneMu 3’ IBUIOCS B YKpaiHi JHIIE HEAABHO |

Marepianu Bectdanbcekoro Mupy, ae # Oyau CTBOPEHi OCHOBH HOBOTO €BPOMEHCHKOTO
MPaBONOPSIKY, AAI0Th 3MOTY MOITHONICHOTO PO3YMIHHS JKEPE/ MOXOUKEHHS OKPEMHX HCTH-
TyTiB i IPUHLHUIIB CY4aCHOrO MiXKHAPOAHOTO MpaBa, 30KpeMa TakHX, K BU3HAHH: [epikaB i
YPAiB, BIAMOBIAANBHICTD y Ml)KHapOL[HOMy npasi, rapaHTii BUKOHAHHS MIXXHApOJHHUX J1OT0-
BOPIB, MDKHAPOHE TOPrOBE # MUTHE MPABO, NIPABA JIIOAUHH, TONEPAHTHICTh, MOCEPEIHULTBO
B MDDKHapOJHMX BiTHOCHHAX Ta iH.

Becrtdanbscbka koHQirypauis MiKHApOIHOTO MpaBa MOCTYIIOBO BAOCKOHANIOBAacs, 110
BiJ:(06pa>KeH0 B Marepianax BineHcbkoro KOHIpecy 1815 p., Bepcanbchkoro mupy 1919 p. i,
Hapeuri, Oprauisauii O6'exnannx Haiif — yHiBepcaibHOro NpaBomnopsiKy Cy4acHOCTI.

3a3HadeHi iICTOPUYHI eTanu PO3BUTKY, YIOCKOHATICHHS | TBOPYE MEPEOCMHUCIICHHS TPHH-
UuMiB BeCTPanbChKOi KOHPIrypauil MKHAPOJHOTO Mpasa, KOTPi MPOTArOM TPHOXCOT POKIB
BU3HABANNCSA MDKHAPOJHO-NPABOBUM IHCTPYMEHTOM IATPUMAHHS NPABOMOPAAKY B MiKHA-
POIHMX BiHOCHHAX, CMIOHYKAIOTh PETEIbHO POSIISHYTH 1 IPoOIeMy 3MicTy BeCT(l)aJILCLKm
KoH(irypauii MixxHapoHoro npasa. Ha Hairy IyMKy, TUIIE peTebHO BMOTHBOBAHE i HayKo-
BO 0OIPYHTOBAHE BU3HAUYCHHS BECT(QanbChKOT KOHPIrypamii Ml)KHapOI[HOFO npaBa Ja€e 3MOry
PO3CTaBUTH 3BXKCHI AKLEHTH, 110 CTOCYIOTECA ICTOPHKO-MPABOBOT OL[IHKHM 3HAYYIOCTI THX YU
IHIIMX MDXXHAPOJHO-MPABOBUX aKTiB, Y TOMY YHCIi OKPEMHUX yHiBepcalbHUX HOPM MiXKHApO.-
HOTO MpaBa. ¥ 3B'S3KY 3 LMM HE MOXHA HE MOTOAWTHCS 3 TBepkeHHsAM [I'pouis, sxuii,
aHamzonqH iCTOpil0 CTaHOBNECHHA MDKHAPOJXHOIO Mpapa, MHUCAB, LIO «iCTOPis MPUHOCHTH
TNO/IBiliHy KOPHCTh HALIOMY MPEAMETOBI: BOHA A€ | MPUKIA/HM, i CYIKEHH 2,

© A.L. Imutpies, 2003
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Bectdanbscpkuit Mup 1648 p. € came TUM NPUKIIAIOM, L0 T€HEPY€E HAYKOBi CymKeHHs. Bin
SIKiCHO 3MiHHMB Mi)KHApOIHE TIPaBO, CTAB CBOEPIJHUM ITiICYMKOM JIOCBiy MEPEeBaYKHO TBOCTO-
POHHIX Mi>)KHAPOIHUX JOTOBIPHHUX BiJJHOCHH JIEPKaB i CTBOPUB KOH(QIrypailito HOBUX 6araro-
CTOPOHHIX Mi)KHapOL[HI/IX CTOCYHKiB, HOBOTO Mi)KZ[Ep)KaBHOI‘O TPaBOMOPAKY, KOTPHii MIiCTHB
y €obi MexaHi3MM MiKHAPOJHO-TIPABOBOI rapaHTii i CTaB MPUIHATHAM JUls BCIX Cy0'eKTiB
MIi’KHAPOJHOTO MpPaBa, KOTPi CXBATM/IK #Oro Ha BecTdanbchkoMy MHPHOMY KOHIPECi.

AHaNi3youu 3 bOr0 MOy iCTOPit0 PO3BUTKY MiXKHAPOAHOTO MyOiIiyHOrO MpaBa, MOX-
Ha CTBEPUKYBATH, IO «MiKHAPOIHE MPaBO YHHHE HE JIUIIE B CHCTEMi MiKHAPOIHUX BiITHO-
CHMH, a i y CHCTEMI iCTOPUYHO MOXKIIMBHX CBITOBHMX MPABOMOPAAKIBY 3. SIK CIIyIIHO 3ayBaKuB
3 poro npusony A.deprapocc, «MiKHApOIHE TIPaBO — I1€ He MPOCTO CBITOBHI MPABOMOPSIIOK,
TO JINIIE OINH 3 MOXJIUBUX CBITOBHX npaBonop;mKiB OTxe, MiXkKHapoHe MpaBo € TaKUM, 1110
CTBOPEHE iCTOPi€l0, BOHO BUHUK/IO B MPOLEC] ICTOPUYHOrO PO3BUTKY JIOACTBA i MOKE 3HOBY
3HUKHYTH, 1[00 MOCTYIHUTHCS MiCLEM IHIIOMY CBITOBOMY MPaBOMOPSIKY 4. CaMme icHyBaHHS
MIKHApOIHOTO MpaBa B YMOBAaX TOTO YH iHIIOTO CBITOBOTO TMPABOMOPSIKY i BH3HAYAE CYT-
HIiCTh #oro BecTdanbchkoi koHpIryparlii. OCHOBHI pucH BecTPalibchKoi KOHDIrypariii MixxHa-
POIHOTO MpaBa e(peKTUBHO BUSBJIAIOTLCS i CHOTOJIHI, a caMe — 11e MiXKHApOIHO-TTPABOBE peTy-
JFOBaHHS MiXKHApOJHUX BiTHOCHH B YMOBAaX iCTOPUYHO ETEPMiHOBAHOTO CBITOBOIO NPABOIIO-
PAZKY, IO BCTAHOBIIOETHCS HUISXOM YKIAAaHHS 0aratoCTOPOHHBOI (yHiBepcajabHOI) yroau
MiX JIep)KaBaMH Ta BU3HAETHCS i TOTPUMYETbCA BCiMa Cy0’€KTaMU MIXKHapOIHOTO MpaBa.

Bynp-sikuii CBITOBUI MPaBOMOPSIOK Ma€ KIFOUOBHH MeEXaHi3M (yHKIIOHYyBaHHS, TOIO-
BHUIT opraH, 0e3 SKOTO BiH HE MOX€ JOCSITHYTH BIIACHOT METH — €()eKTHBHOTO PETyIIOBAHHS
MiXKHapOIHUX BigHOCHH. IlikaBo, Ha Hally JyMKY, POBECTH MapajiesibHUil aHali3 y il mio-
muHi JoKkyMeHTiB Becrdanbcekoro mupy 1648 p. ta Craryty OOH.

Tak, 3rigHo 3i Crarytom OOH, Paga be3nexu Hece 0OCHOBHY BigNOBiJaNbHICTh 3a AOTPH-
MaHHA MixHaponHoro mMupy i 6e3neku. JJo Panu besmeku (ct. 23 Cratyty OOH) BXOAATH
15 uneniB Opranizanii: 5 mocTiiiHuX uneHiB — Kuraii, ®panuis, Pociiicbka ®eneparis, Benu-
koOputanis, CIIA, a Takox 10 uneniB, mo obOuparoThcs [eHepanbHOIO Acambieero Ha
nBopiuHnii Tepmin. Koxxuuit unen Panu besneku mae ofuH rosoc. PillleHHs 3 MUTaHHB MPolie-
JTypH BBKAIOTHCS yXBAJCHNMH, KOJIM 32 HUX TOJIOCYIOTh HE MeHIN sk 9 3 15 ureHiB Panu 6e3-
nexu. J{J1s BUpILIeHHs IPUHIUIIOBUX TUTAHb MOTPiOHO, 11100 32 HUX MPOrojocyBanu 9 ujieHiB
Panu, y Tomy umcni Bei 5 mocritinux uneniB Paau be3neku. e — npaBuiio «koHCEHCYCY BEH-
KUX JIepKaBy», TOOTO Tak 3BaHE IPaBo «BeToy. SIKio moctiliHmii wieH Panu besneku He 3ro-
JICH 3 PillIeHHSM, BiH MOJKe MTPOTOJIOCYBAaTH TPOTH, | TAKUil aKT HaOyBa€e cUly «BeTo». Bei une-
HU Pann besnekn BUKOPUCTOBYBaHM lie TpaBo. SIKIo x noctilinuit unen Pagu besneku He
HiATpUMYy€ TeBHE pillleHHs, ajle He Xo4e OJOKyBaTH HOro MUIIXOM HaKJIaJeHHS «BETO», BiH
MOXe yTpUMAaTHUCs Bif ronocyBaHHs. Takuil MmexaHi3Mm ¢yHkuionyBanHs Pagu besnexku OOH
BX€ OiJbLI K MiBCTOMITTS Aa€ 3MOry e(eKTHUBHO r[iJ:(TpHMyBaTH MUD i 663H€Ky y CBITI.

3rajka mpo 110 MPUHIKIIOBY MpOoLeAypy yXBaiu pimeHs y Pani besneku icrorHa 3 mors-

ny ictopuKo-npaBoBoi perpocnekrnr. Ciiix Haragati mpo mepuly cripoOy BCTAHOBICHHS
CBITOBOTO TIPaBOTMOPSIKY, PO Te, sk Ha BecTdanbchrkomy koHTpeci 1643—1648 pp. BUHMKIIA
izes rapaHTii JOTPUMAaHHSI MHUpPY Ta BUKOHAHHsS MIKHApOAHUX JOTOBOPiB. IcTopis MikHapox-
HOTO MpaBa CBiIYWTH, IO yHiBepcalbHy MoJelb 3a0e3MeueHHs] MUpY 3anpornoHyBaB (paH-
y3bKuil kKapauHai Pinienbe: BiH nepiunM cepel eBponelchbKuX MoJiTHKIB 0CTaTOYHO nepedo-
POB TaHiBHE TOAI BUESHHS PO XPUCTUSIHCHKY YHiBepCcaIbHy MOHAPXIIO K iHCTPYMEHT MHPY i
OOTPYHTYBAB i/I€f0 EBPOTENCHKOT PIBHOBATM HOBHUX CBITCHKHX JiepikaB O. st TOCATHEHHS ITi€i
MeTH Pilenbe 3anpornoHyBaB yBeCTH iHCTHUTYT MiXKHApOJHO-TIPABOBOI rapaHTii, 32 SKUM OU
TpeTs JiepxaBa 3abe3rnedyBana mpaBa Oyab-iKoi Jep)KaBu MIOAO iHIION, KOTpuUd OM MOTIM
TpaHC(OPMYBABCS B IHCTUTYT KOJIEKTHBHOI rapaHTii BCiX CTOpiH AOroBOpY LIONO KOXHOI 3
Jep>KaB — CTOPiH JOTOBOPY.

Pimenbe XOTiB MiKBiAyBaTH )KOPCTKY KOH(PPOHTALi0, SKa cKianacsd Mix immepiero ['ab-
cOypriB Ta ii MPOTUBHUKAMH, 3aMO0IrTH TAKOMY CTaHOBI peuell, KoMK B HelalekoMy MaiOyT-
HBOMY OKpeMi perioHasIbHi KOHMIIKTH MOTJIM BUKJIMKATH JIAHIIFOTOBY PeakKilito if Mpu3BeCcTH 110
BEJIMYE3HUX BOEHHUX KaTracTpog.

Haiizpyunimmim 11st peanizauii 1iei koHuenuii 0yB BecT(QallbCbKUi NMEperoBOpHUIA Mpo-
LIEC, B XOJIi IKOTO rOTYBaBCsl MUPHUH 1OTOBip, 110 MaB yBiOpaTu B ceOe BCi JOCATHEHHS MUHY -
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JIMX TIEpEeroBOpiB LIOA0 YKIAAaHHS OKPEMHUX MiKHApOIHHUX JOTOBOPIB i perioHajJbHUX yTOM.
Ha sxanp, kapauHany Pimense He moBenocs caMoMy peatizyBaTH KOHIEMIII0 MiXKHApOIHO-
MPaBOBUX rapaHTiil K ckiafoBy Bectdanbcbkoro mupy: 1642 p. kapaunan nomep. OmHak
(dpaHIiy3bKa generailis Ha BecTganbcbkoMy KOHTpeci kepyBaJlacs ifiesMu KapanHania. 3aB/s-
4yro4u came (ppaHIly3bKiit generaiii npobiaemi 3a0e3neueHHs KOJIeKTUBHOT rapaHTii 10roBopiB
Becrdanschkuii Mup npuzinus 6arato ysaru. 3 TeKCTiB 000X JOTOBOPiB BUAHO, 110 BCi iforo
YYaCHUKU JOMOBHIIUCS MPO CHiJIBbHI Ail MpoTH OyIb-sKOro MOPYLIHKMKA TOTOBOPY, HE3BaXKaro-
4yl Ha Horo koHpeciiiHy HajexHicTh. [1po me cBigunTh 3mMicT § 5 c¢T. XVII OcHabpro1bKoro
JIOTOBOpY i BimmoBimHoro oMy § 115 MIoHCTEpChKOTO TOTOBOPY:

«[3aranpHuit 3axucT Mupy]|

[§ 5] Yknanenuit norosip mpo Mup Mae 6e3 oOMeKeHb 3TUIIATUCS B CUIT, i CTOPOHU JI0-
roBOpY 3000B'A3aHi JOTPUMYBATHCS BCiX MOJOXKEHb LLOTO IOTOBOPY HE3aJEKHO Bifl IXHBOTO
BipocnoBifganHs. [Ipu nopyeHHi Oyab-sIKOTO MOJOKEHHS T0TOBOPY, MOCTPAXKJAINH TOBUHEH
CTIOYaTKy MOTMIEPEINTH NOPYIITHAUKA, a TIOTIM IepeJaT MaTepiain I YKIaJaHHI MAPHOT yTo-
1u ab0 BUHECEHHS CyNOBOTO PilIEHHS HA MiACTaBi 3aKOHIB» ©.

Takum 4WHOM, y Wil CTATTi MiCTUTLCS 3000B'sI3aHHSI KOXKHOT 13 CTOPiH HE YNHUTH HIiYOTO,
mo cynepeunsio 6 gorosopy. Llum 3a0e3nedyBanacs KOJEKTHBHA TapaHTisi KOOKHOMY y4acHH-
KOBi JIOTOBOPY B pa3i MOpPYILICHHS HOro Xo4 O KO 3i CTOPiH, a HE TiIJIbKU HOr0 OCHOBHUM
CTOpOHaM, SKUMH OyiH imriepist, ®@pawnitis i [seris 7.

[Topsa 3 UM I[iKaBUMHU BHIAFOTHCS TaKOXK HOPMH, 110 MicTAThCS B § 7 ¢T. XVII OcHab-
PIOIIBKOTO JOTOBOPY:

«[3a00poHa 3acTOCYBaHHS CHJIH]|

[§ 7] *KogroMy cTaHy He MOBHHHO OyTH JO3BOJICHO ITiATBEPLKYBATH CBOE MPABO CHIIOMIlIb
i 30poeto. I1py BUHUKHEHHI CIIOPiB, KOXKHUM MTOBUHEH JOTPUMYBATHCS 3aKkoHy. Toi, XTo aie Bey-
nepey LboMYy, MOBHHEH OyTH 0OBHHYBaueHHUH y MmopylieHHi Mupy. Bupok cyny mae 3aiiicHioBa-
THCS BCIMa CTaHAMHU TaK, SIK 11€ BU3HAYAKOTh 3aKOHH IMIIEPIi PO BUKOHAHHS BUPOKY CyLy» 8.

BuHmKae 3anuTaHHA: XTO X BHCTyMNae rapanToM Bectdanscpkoro mupy? Hacammnepen, e
CTOPOHH JIOTOBOPIB, nepediveHi y ct. | OcHabprompkoro 1oroopy i § 1 MIoHCTepChKOro J10-
TOBOPY, @ TaKOX iXHi MPUXWIBHUKH Ta COFO3HUKHU. LIIsxoM ke 3aiydeHHs 10 1I0TOBOPY THX
€BPOTEHCHKUX CUJI, AKi He Opayin Oe3nmocepeHbol y4acTi y BOEHHUX AisX TpuausaThaiTHbOT
BiiiHH, BecTdanbcekuii Mup HaOyB contra omnes 3arajlbHOrO XapakTepy i OCHOBOIOJI0XKHOTO
Mi>)KHApOIHO-TIPABOBOTO 3HAYECHHS sl €BPOIIH.

Bapto 3BepHyTH yBary i Ha Ty 0coOnuBicTh § 6 cT. XVII OcHaOpIOLBKOrO JOTOBOPY, 110
B HBOMY H/IeThCsl HE CTIIBKU PO MOPYIIEHHS JOTOBiPHOTO TpaBa BCiMa yYaCHUKaMH JOTOBO-
PY pa3oM, CKiJIbKH PO 00OB'SA3KH KOXKHOI OKpeMo B3sTo1 cTopoHu. Kpim 1poro, y § 6 ct. XVII
OcHa0OpIOLBKOTO AOrOBOPY MICTUTBCS TaKUH MPHUINC MO0 MOPSAKY Aif CTOpiH y pasi mopy-
IIEHHsI JOTOBOPY CTOCOBHO OJIHOTO 3 HOro y4acHHMKiB:

«[TapanTii Mupy]

[§ 6] SAxuio mpoTsIroM TPHOX POKiB MOMIOHHH CIip HE MOYHA JOBECTH A0 KiHIIS JKOTHUM
i3 3a3Ha4YeHUX CNOCco0iB, TO BCi CTOPOHU JOTOBOPY 3a 3T0JI0I0 MOCTPAKIAIOTO MiHIyTh BUC-
HOBKY, 110 Hi MHPOBa yrofa, Hi 3aCTOCYBaHHA 3aKOHY He MpHUBENH 10 ycrixy. 11106 yHukHyTH
KPHUBIIH, CJIiJ1 BAATHCA 10 30poi, 0e3 KoM AJIs iCHYrOUOT MiACYAHOCTI i BCIX YMHHUX AJIST KOXK-
HOT'O KHsA351 i CTaHy 00OB'SI3KOBUX 3aKOHIB i TIOPSIKiBY» 9.

@DakTHYHO «MOTEPHiTHiD» 3a yMoBaMu BecTdanbcbkoro Mupy He MMOBHHEH Biipasy Opatu-
cs1 32 30pOI0 AT 3aXUCTY CBOIX TPaB, BiH MyCHTh JOTPHMYBATHCS TaKOI IPOLETY PH:

1) cTpuMyBaTu MOPYIIHUKA JOTOBOPY Bill MOJANBININX HETaTUBHUX Milf;

2) 3roJIOCUTHUCS CAMOMY BPEryJIIoBaTH KOH(IIIKTHY CUTYAIli0 IUIIXOM MOJIF000BHOT yToy;

3) mpoTAroM TpHOX pOKiB HE BAaBaTHCA 1O BUKOPUCTAHHS 30poi I/t pO3B'S3aHHS
KOH(IIKTY.

TyT nopedHo npoBecTH napajeins yxe 3i cT. 33 Craryty OOH, sika MicTHTb niepenik KoH-
KPETHHX 3aXOiB 100 MUPHOTO PO3B'A3aHHS Mi>KHAPOIHUX CIIOPIB:

«Crarts 33

1. CroponH, 110 0epyTh y4acTb y OyJb-KOMY CHOPi, TPOZOBKEHHS SIKOr0 MOIJIo O 3arpo-
YKyBaTH MiATPUMI MDXXHAPOJHOTO MUPY i Oe3MeKH, MOBUHHI MepeayciM cTapaTtucs po3B'a3aTH
CyNepeuKy LUIIXOM MeperoBopiB, OOCTEXEHHs, MOCepeNHULTBA, MPUMHUPEHHS, apOiTpaxy,
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CY/IOBOTO PO3TIISA/TY, 3B€pPHEHHS JI0 PETiOHANBHUX OpraHiB abo 10 yroJ Yd iHIIUMUA MUPHUMU
3aco0aMu Ha CBiit BUOIp.

2. Pana Besneku, koiu BOHA BBaKae Iie HEOOXiTHWM, BUMAra€ Bifl CTOPiH pO3B's3aHHS
TXHBOTO CIIOPY 3a JOIOMOIOK0 TaKUX 3ac0o6iB» 10,

Take MOpiBHSAHHS SICKPABO CBiJUUTH MPO Te, 10 HOPMHU CYy4acHOTO Mi>KHAPOAHOTO Mpasa
CSITalOTh CBOTM KOPiHHSIM i B MaTepianu Bectdanscbkoro mupy. ['apantii Bectdanbcbkoro mu-
py nepenbdavanu (1m.2), o «MoTepnijnii» 3000B’13aHMI aKTUBHO AisITH i BHECTU MPOIMO3ULIT
IOJ0 BPETyIIOBaHHSI KOHQUIIKTY IDIIXOM KOMIIPOMicy, T0Opoi Boili a0 MpaBOBOTO PeTYIO-
BaHHS MPOOJIEeMU, i TiIBKHM TOMi, KOJM BOHHM HE MPUBENIN JO 3TOJH, el eTan 3aBeplryBaBcs.
Xou caM MexaHi3M Tpollecy peasizailii mpUHIKITY A0Opoi BOJi B TEKCTi OTOBOpiB He OyB
3aKpimennii, BiH OyB noOpe Bimommuii, 60 peryaroBaBcs B TOH Mepiog HOpMaMH BHYTPIIIHBO-
JIepKaBHOTO NpaBa YMHHMM, 30KPEMA B MeKax imMmepii.

VY pasi, xonu i «HOTepmnHH» i «TOPY ITHHK Oynu cy0'ekTaMu MiDXKHApOIHOTO MpaBa, BU-
HHUKajia npo0IiemMa IOPUCIMKILi, B MEkKaxX KT 103BONIAIOCS Bpery moBary KoHikT. Toxi Mox-
Ha OyJ10 TIOKJTACTHCS TUTBKU HA TPETEHCHKHIA Cy[; IPH EOMY BUHHKAIH TPYIHOIII B HOTO BH-
0opi Ta B opranizaiii nmpoueypH.

I HapernTi, mepIn HiXK 3BEpHYTHCS 3 MPOMO3HUIIE€I0 A0 CTOPiH IOTOBOPIB MPO peastizarliio
YMOBH KOJICKTHBHOI rapaHTil X BHKOHAHHS, IIOTEPMiJHi» MOBUHEH OYB BHKOHATU TPETIO
YMOBY, TOOTO MPOTATOM TPHOX POKIB HE BAABATUCS 0 BUKOPUCTAHHS 30pOi AJS PO3B's3aHHS
koHGmikTy. [TpH 11bOMY 11e#t TepMiH 0OYHMCITFOBABCS Bil MOMEHTY MOJAHHS «TIOTEPIiIAMY MPO-
MO3UIIT «IMOPYITHUKOBI» IIIOI0 BPEryitoBaHHsA KOH(IikTy. Bu3HaBamocs, mo TpupiuHUiA
TepMiH OyB 0€3yMOBHO 3aJI0BI'MIM, OJIHAK yCE JK TaKH MOTO BCTAHOBUJIM caMe TaKhM, 00 Iie He
3a0ynucs sxaxu TpuausTUIiTHROT BiiHU.

BaxuBicTh 1 JKUTTEBICTh 3aCTEPEXEHHS MPO KOJEKTUBHY TapaHTiio JoTpuMaHHs Bect-
(anbcbkOro MUpy He 3alMLINIACS TUTbKY Ha nanepi. [cTopis 3acTocyBaHHS IHCTUTYTY MiXKHa-
POAHO-TIPaBOBOT rapaHTii Bke micas 1648 p. CBiqUUThL MPO BaXKJIMBICTh BHECKY BecTdanben-
KOTO MHUPY B PO3BHTOK i CTAHOBJIEHHsI MiXKHapOAHOTO Tpasa. Lle minTBepmaKy€eThCs BXKe Ti€ro
00cTaBUHOIO, 0 BHeceHe B OcHabprolbkuil i MroHcTepehkuii toroBopu 1648 p. 3acTepexeH-
HSI TIPO TapaHTil iX JOTPUMAaHHs, 3aCTOCOBYBAIOCS Maiike B yCiX HACTYIHHX JOTOBOpPax Mpo
mup ax 1o kinusg XVIII cr. 11 Take 3acTepexeHHs Npo MiXKHAPOJHO-NIPABOBI rapaHTii, yXBa-
JIEHE CTOpOHaMHU MHUPHUX JOTOBOPiB, CTaj0, 0€3yMOBHO, OCHOBOIO MHUpYy B €Bpori. 3abe3me-
YeHHS] BUKOHAHHS MiKHApOJHUX JOTOBOPIB IIISXOM KOJNIEKTHBHUX TapaHTiit MiCTUTBCS B JO-
roBopax, Hampukian, mignucanux y Pamrarri it bangeni (1714), Aaxeni (1748), Ilapwxi
(1763), TyGeprycOypsi (1763), Teweni (1779) it Bepcani (1783) 12,

IcTopist MibkHAPOAHMX BiMHOCHH i MDKHAPOIHOTO MpaBa CBiA4YaTh, IO HASABHICTH y JOKY-
MeHTax BecTdanbcbkoro MUpy 3aCTepexeHHs PO KOJEKTHBHY rapaHTilo — 1e, 0e3yMOBHO,
OJIHA 3 HAWBaKJIMBILIKX i1eil MPO IUIIXHM BCTAHOBICHHS BCEOCSHKHOTO MHUpPY B €Bporti Hapo-
JKeHa y BOrHUII TpuAUATHIITHROT BifiHi. MupHUit [orosip Tpeda Oya0 He TiTbKK MiAroTyBa-
TH, Tianucatu W parugikyBard, Tpeba Oyno MOKIACTH Kpal BOpOXKHEUi MiX aep)kaBaMu.
BHaciinox meperoBopiB i KOMIPOMICiB CTOPOHM AiMIUINA 3rofu i 3000B’s3yBanucs Halami
30epiratu i migTpumyBatu nocsaruytuid mup. Came 3acHoBaHWi Ha Takill imeonorii Becrt-
¢anbcekuii Mup 30epiraB cBoe MpakTHUHE perynsTuBHe 3HaueHHs A0 KiHisg XVIII ct. IIpo
YHIKaJNbHICTh i XKUTTEBICTh BecThanbcbkoro Mupy i 3arajibHoi Bipu B Oro peryyisTUBHY CU-
Jy CBimuWTh i Takuit GakT. Y apyriit nonosuni XIX cT. mpotectantu TpaHcunbsBaHii it Yrop-
IIMHW BUCJIOBHJIM Pilllydnii MPOTECT MPOTH MOPYUICHHS IXHIX peJiriiHuX mpaB Ha caMoOBpsi-
JTyBaHHS, ameliolou came JIo TapaHTii BecTganbchkoro Mupy; BOHM BUMarajid Bifl €Bpo-
NelChbKUX JIepKaB BUKOHAHHS 3acTEpeXeHHS Mpo rapanTii gorpuManHs OcHaOpPIOLBKOTO i
MioHcTeperKoro orosopis 1648 p. 13 Takum unnoMm, uepes 200 pokis micis Toro, sk Becr-
(banbcekuii MUp OyB MiAMUCAHUI, BiH MaB JOCTATHIO MOPAJIbHY CHITy i TOMY HOTO CTaTTi 3a-
CTOoCyBaJla pelliriiiHa MeHIIWHA JJIsI 3aXHCTY CBOIX TpaB, sIKi OyJW MOpPYIIeHI B HEBEIUKOMY
KyTKy 3arajbHOTO €BpPOIIEHCHKOTO JOMY, A€ MPOXHUBAJIO B TOW Yac i yKpaiHChKe HaceleHHS.
MUMOBIJTEHO 3ralylOThCsl CJIOBA BUAATHOTO HIMEIILKOTO icTopuKa npasa [.Mirteiica mpo Te,
1[0 «BJIACHE, MPABO € MOI'YTHHOIO CHJIOKO B MOJITHYHOMY HKHTTi» 14,

AHani3 BUKJIaIEHOTO BUIIE JAa€ MiJCTaBy 3pOOMTH BHCHOBOK IPO Te, IO i HA MOYaTKy
XXI ct. eexTrBHO QyHKLIOHYE BecTdhanbchbka KOH(irypauis Mi>kHapoIHOTO Mpasa, aka Mpo-
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TSATOM CTOJNITh YJIOCKOHAJTIOBAJIACs, PO3BUBAJIACs i 30aradyBaiacsi, 0COOJIMBO TO1, KOJIU I[LOTO
BHMaraiy 3I0pOBUil Iy3 i GakaHHs HAPOJiB BUMTH 3 BOEHHOIO MPOTHUCTOSHHS HE JIWIIE B
€Bporii, a i Ha IHITUX KOHTHHEHTAX.

! Binep I, [imumpies A.I Bectdanscwkuii Mup 1648 poky (10 350-i piunnni gorosopis). — K., 1998. —
184 c.

2 I'poyuii I O npae BOiiHbI 1 Mupa. — M., 1994. — C. 56.

3 Imumpice A1, Mypasiios B.1. Mixuaponse myGriune npaso: Hapuansmmii mociGuuk. — K., 2000. —
C. 8-9.

4 ®epopocce A. Mexynapogsoe paBo. — M., 1959. — C. 25.

5 Heckel M. Der Westfalische Friede als Instrument internationaler Friedenssicherung und religius-
weltanschaulicher Koexistenzordnung // JuS, 1988. — H. 5. — S. 338.
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Pe3rome

B crarbe aHanM3MpyIOTCS OCHOBHBIE TOJIOKEHUSI BECT()ATbCKOH KOHPUTY palliy MEX Iy HApOJHOTO MpaBa,
Bo3HUKIIEeH B EBpome kak cieacTBHe UTHTENBHBIX MEPEeroBOpOB, 3aKOHUMBIIMXCS Bectdanbckum Mupom
1648 .

INoka3zaHo, 4To aHanM3 MarepuanoB Becrdanbckoro koHrpecca, rue ObUIH pa3paboTaHbl OCHOBBI HOBBIX
MEX[yHapOIHEIX OTHOIIEHHUI!, 1aéT BOBMOXKHOCTB TIOHSATH UCTOYHUKHU TPOMCXOXKAEHHS M HBOJIIOIINIO MHOTHX
MHCTUTYTOB COBPEMEHHOIO MEX/yHapOIHOTO MpaBa, B TOM YUC/IE TaKKMX, Kak MPU3HAHKE TOCYAapCTB U Mpa-
BUTENBCTB, paBa YeslOBeKa, FapaHTHN BBIOJHEHNST MEXIy HAPOJHBIX JOTOBOPOB M MHOTHX JIPYTHX.

B.B. MHI[HK

Bceeonoo Bcesonoooeuu Muuyuk, xanouoam
1opuUOUdHUX Hayk, Oooyenm Incmumymy midcua-
poOHux gionocun Kuiecvkoco Hayionansno2o
yuieepcumemy imeni Tapaca 1llesuenxa

BU3HAYEHHS ITIOHATTSA «KOPIHHI HAPOAN»
B MIZKHAPOJAHOMY IIPABI

ITpobnema 3axucTy mpaB KOPiHHUX HAPOJiB y MiXKHAPOAHOMY MpaBi € BIJTHOCHO HOBOIO Ta-
Jy3310 TOCIIJDKEHHS i peryitoBaHHs, Ha MPOTHUBAry npobdjemMaM HaliOHaJTbHUX MEHILIUWH, 110
csirae KOpiHHAM y jaanieke MuHyje —y €Bpomny X VI cT. TepMiH «KOpiHHI HApOAW» MOYaJH aK-
THBHO BUKOPHCTOBYBATH B JTokKyMeHTax Opranizanii O6’eqHanux Hariii, KOHBEHILiAX i peKo-
MeHaalifx il crenianizoBaHoi yctaHoBu — MixkHapoaHoi opranizanii npaui (MOIT) Ta iHmux
MiXKHApOAHUX 1HCTUTYLIN nuie Bix cepenuan XX CT.

© B.B. Munuk, 2003
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3a gaHUMU JOCTiAHUKIB, KOPIHHI HApOAM MPOXKHUBaOTh Oinbll sk y 40 nepkaBax cBiTy i
HaniuyroTh noHan 300 M oci6 l. Jlo HUX HajexaTh, HaIpHKIa, aOOpUreHd ABCTpailii, Ma-
opi HoBoi 3enangii, caami CkanauHasii, 6epbepu, Oymmenu, nirmei Adpuku, aitnu AnoHii,
iHgiaHIi AMEpUKH, eCKiMOCH AJISICKH, YyK4i, €BeHKH, KOPSKHU, IKYTU, Kamuaganu Pocii, aye-
YTH MiBHIYHUX TEPUTOPiil Ta OaraTo iHmux. Hezpaxaroun Ha Te, IO B ASSIKUX JepKaBax Mpe-
CTaBHUKH KOPiHHOTO HapoAy CTaHOBJATH HaBiTh OinbluicTh HaceneHHs (bomigis, ['Batemana,
[laparsaii Ta iH.), Ui cneuudivHi rpynu 3aauiaOThC HaMEHII 3aXUIIEHUMHU Y MPaBoBil i
couia’nbHii miomuHi. OTxe, HeoOXiHI aKTUBHI AK BHYTPILIHbOIEP)KABHI, TaK 1 MiXKHAPOAHi
Iil KpaiH, crpsiMOBaHi Ha 30epeXeHHs €THOKYJIBTYPHOI caMOOYTHOCTI LIMX TPYyI, CIPUSHHS
TXHBOMY COI[iaTbHO-€KOHOMIYHOMY PO3BHTKOBI.

[Tpote mpaxTHKa CBigUUTBh, L0 Pi3HI KpaiHW, a TOUHilIe KpaiHU Pi3HUX PEriOHiB CBITY, He-
OJTHAKOBO CTaBIAThCS 10 MpobieMu KopiHHUX HaponiB. Tak, Big 1954 p. nie Paga caami Ckan-
JUHAaBIT, CTBOpeHa opraHizauisiMu caami, 1o mewmkaroTs y Hopserii, LlBenii Ta @innsuaii (y
1992 p. no opranizanii npuennanacs Acomianis caami Pocii). Ypsiam nux kpaiH mpoTsIrom oc-
TaHHIX POKIB pealizyloTh CHiJIbHY Mporpamy 30epexeHHs caMoOyTHOCTI i pO3BUTKY KYJbTY-
pH KOpiHHOTO Hapony caami. iHIAHLIS HAZana LbOMY HApOAOBi KyJbTYpHY aBTOHOMIilO, BiH
Mae cBiit mapnamenT. 3a Koncruryuieto Hopgerii (ct. 110, monoBaena B 1988 p.) — neprkasa
CTBOpEHAa Ha TePUTOPii JBOX HAPO/iB: HOPBEXKLiB Ta caami. OCTaHHI MalOTh CBiil BIacHUi op-
raH — Acam0iero 3 10paauol0 KOMIETEHII€l0 y MapiaMeHTi KpaiHH, OCHOBHOIO METOIO SIKOT €
30epiraHHs i pO3BUTOK MOBH, KYJBTYpH Ta CIOCOOY XKHUTTS HApOLy caami.

[HIIOrO MOMIALY HAa KOHUEMLII0 «KOPIHHUX HAPOAiBY AOTPUMYIOTHCS ypAau Oararbox aep-
*aB Asii. Xoya, 32 TOCTYyITHUMHU JOCHIiJHUKAM JaHUMU, Hanpukian, y CxigHii Asii melkae
61M3bK0 67 MIIH 0Ci0 — MPEeJCTaBHUKIB KOPIHHMX HApOAiB (HAaru, KallluHU, YaKMH, IIaHH 1 iH.),
y IliBneHHi#t A3ii — Oinbw sk 51 miH, y IliBneHHo-CxinHil A3ii — 6mu3bko 30 MITH, Ha OCTpO-
Bax Tuxoro okeany — mpuonusHo 15 miH oci6 2. Kuraii, Inais, Banmanem, Coro3 M'sHma,
[HmoHe3is Ta iHIi Iep)KaBu LHOTO perioHy MOCiI0BHO 3aNepeyyoTh iCHyBaHHS KOPiHHUX Ha-
POZiB Ha CBOIX TEPUTOPISX.

HaituiTkime mo3uuiga Uux aepxas BigOuWTa B KOMEHTapsX, Hananux Kutaiicbkoro Hapon-
Hoto Pecmy6iikoto pobouiii rpyni Kowmicii OOH 3 npaB mronunu B 1995 p. YV HUX 3a3Ha4€HO,
o ypsaa Kutaro Bu3Hae HasgBHICTh MUTAHHA PO KOPiHHI HAPOAM TUJIbKM CTOCOBHO HACIiIKiB
3MilICHEHHsI HEJJaBHLOT €BPOIENHCHKOT KONOHIaTBHOT TIONMITUKY B Pi3HUX YaCTUHAX CBITY. Y pe-
3yJIBTaTi i€l MOJITHKY 6araTto KOpiHHUX HAPOAiB OyiIH BHCEJIEHi 31 CBOTX CITOKOHBIYHUX MiCIlb
MPO’KMBAHHS, HELAJHO €KCIUTyaTyBaluCs i y AeSKUX BUMAAKAX HABITh LiJIECIPSIMOBAHO BU-
HUILLY BaJIUCS.

Bararo kopiHHUX HapoliB i CHOTOAHI MOTEPHAIOTH BiJ AMCKPUMIiHALIl Ta MPUHU3IUBOTO
cTarycy. Y KOMEHTapsX 3a3Ha4aeThCsl TakoXk, o y Kurai, sk i B Oinblocti kpain As3ii, pi3Hi
HapOIU OJBIKY MPOXKMBAIM Ha Horo Teputopil. I xoua nutaHHs npo KopiHHi Hapoau B Kurai
He iCHY€, HOTO0 ypsJl | HApOJ CIiBYYyBalOTh TAKUM HapoJiaM i epeKoHaHi B HeOOXiTHOCTI MiAro-
TOBKHM MDXKHApOJHOTO TOKYMEHTa JJisl 3aXUCTY iXHiX MpaB Ta iHTepeciB. 3 oLy Ha 0coOImBi
iCTOpUYHI 3HEroaIy, 1110 BUIAIM Ha JI0JII0 KOPIHHUX HAPOAiB, CJIiJ] BiAPi3HATH 1X BiJl HaLliOHAJb-
HUX MEHLIMH Ta €THIYHUX Py y 3BU4aiiHOMY po3yMiHHi. Tomy, Ha nymKy ypsny Kutato, mpo-
€KT JOKyMEHTa Ma€ MICTUTH BU3HAueHHs IMOHATTS «KOPiHHWH Hapon», abu rapaHTyBaTH
crelialbHi MpaBa caMe KOPiHHUM Hapojam, a He JOBUJIbHO PO3LIMPIOBATH YU 3BY>KYBATH KOJIO
LMX HApPOZIB 3.

BusHavarouu KOopiHHI HApOAHM SIK TaKi, L0 3'ABUIMCSA Ha MEBHUX TEPUTOPIAX paHille, HiX
iHI1Ii, 30KpeMa BiJl THX, KOTPi JOMiHYIOTb Ha TEPUTOPISIX OCTAHHIM YacoM, MPeACTaBHUKU ypsi-
ny Iupii 3asBuIy, 110 11€ MOHATTS HEMOXKIIUBO 3aCTOCYBaTu A0 OyAb-iKoro Hapony B IHAil, 60
micyig cTofiTh Mirpauii Ta AudepeHLitoBaHHA HEMOXJIMBO BCTAHOBHMTH, XTO 3 HUX OyB Tam
MEPLINM.

VYpsaau @panuii, Anownii, [seuii, Cnonyuenux LltatiB AMepuku Ta JesIKUX HIIUX Jep-
JKaB HEraTUBHO CTaBJIATHCS 10 MiXHAPOAHOTO BHM3HAHHS KOJIEKTUBHUX MpaB KOPiHHUX Ha-
poxiB, a caMe Taki MpaBa € OAHUM 13 HaMBaXUIMBIIINX CKIAJAHUKIB TXHBOTO [IPABOBOIO CTaTy-
cy. ®paHuis, HAMPUKIIAL, MOCUIAETHCS Ha Te, WO Le cynepeunTs cT. 2 11 Konerutyuii 1958 p.,
BiIMOBIIHO /10 AKOi Ha TEPUTOPIi Iep>KaBU MPOXKMBAE OJHA HaLlis, a MOALN 1l rpoMasH Ha
OyIb-Ki €THIYHI Y1 HaLliOHAJIBHI TPYNHU € aHTUKOHCTUTYUIHHUM. bpasunisa, Manaiizis, Exsa-
nop, Asctpaiis, SINOHis BiAMOBISIOTECS BXKUBATH CaM TEPMiH «KOPIHHI Hapomm» 4.
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3Bakarouu Ha TaKUil MUPOKUI CHeKTp MOMISAAIB Ha Mpodiemy, (baxiBL[i BIIEBHEHI, 110 He-
o0xi/iHa ToYHa MpaBoBa JAediHiLis TepMma ((KOleHl HapOJM», Ha OCHOBI AKOI MOXHa Oy110 6
BHU3HAYWUTH, XTO MOXKE JICTAaTH TaKWi CrelialbHUN cTaryc i crmenu@ivHi mpaBa i XTo Hece
BiAMOBIAABHICTE 3a TX peanizanio J.

MiXHapOAHI IHCTUTYLIT TPUBAIMI Yac MPaIOIOTh HaJl PO3POOKOIO 3araIbHOMPUITHATOTO,
yHiBepcalbHOTO BU3HAYEHHS TIOHATTS «KOPiHHUI Hapoa». 3acIyroBylOTh Ha yBary TpH pi3Hi
MiAXOAW JI0 TIIyMa4eHHs [bOTO MOHSTTS, BTiJIEHI B TEKCTaX IOKYMEHTIB MiXKHAPOIHUX iHCTH-
Tyuiii — Opranizauii O6'ennannx Hauii (OOH), MixnapoaHoi opranizauii npaui (MOIT) ta
CaiToBOrO 6aHKy.

3 1936 p. TepMiH «KOpiHHI HAPOJW» aKTHBHO BUKOPHCTOBYIOT y KOHBEHLISX i PEKOMeEH-
nmauissx MOII. CTaHaaan 1IOI0 KOPIHHOTO HAaceNieHHs i HACeJIeHHs, SKe BeAe IMJIeMiHHUI
CMOCi0 JKHUTTA, MICTATbCS B Takux HokyMeHTax: KouBeHnmis Ne 50 mpo BepOyBaHHS
TPYIiBHUKIB 3 KOpiHHOTO HaceneHHs 1936 p.; KonBenuis Ne 64 mpo TpyaoBi JOroBOpH Tpys-
mux KopiHHOro HaceneHHs 1939 p.; Konsenmis Ne 86 mpo TpymoBi IOroBOpH TPyHSLIMX
KopiHHoro HaceneHHs 1947 p.; Kousenuis Ne 104 npo ckacyBaHHS KpPHUMiHANBHUX CAHKIIiH
JUia KopiHHOTO HaceneHHs 1955 p.; Konsentis Ne 107 npo 3axucT Ta iHTerpaiito KOpiHHOTO
Ta iHIIOTO HACEJICHHS, SKe Bee MJISMiHHUHN | HaMiBINIEMEHHHUN CMOCIO KUTTS, Y HE3aIEKHUX
kpaiHax 1957 p.; KonseHuis Ne 169 npo xopiHHi Haponu i Hapoau, siKi BeAyTh IJIEMiHHUHA
croci0 XUTTA B He3alexHUX kpaiHax 1989 p.; Pexomennaniss Ne 46 npo ckacyBaHHs BepOy-
BaHHS 1936 p.; Pexomenpauist Ne 58 npo MakcumallbHUI CTPOK MUCbMOBUX TPYHAOBUX JOTO-
BOpIB TPYIiBHUKIB KopiHHOTO HaceneHHs 1939 p.; Pexomennanis Ne 59 npo iHcnexiito mpaiti
JUTS TPYIiBHUKIB KopiHHOTO HaceneHHs 1939 p.; Pekomennanis Ne 104 mpo kopiHHe Ta iHIIe
HacelleHHs], AKe BeJie MeMiHHui crnocib xuttsa 1957 p.

Tpeba HarojocwTH, To-Miepile, IO 3a3HA4YeHi aKTH, NMPUHHATI MiXHapOIHOIO Op-
raHizaui€ro mpati, BUXOAATh JaJeKO 32 MeXi TPYIOBUX BiTHOCHH 1 OXOIUTIOIOTH LIMPOKE KOJIO
iHIMX mpaB KopiHHUX HapoxiB. Ilo-gpyre, Ha BigmiHy Bix konBeHuiit MOII — mixkHapomHO-
MPABOBUX aKTiB, TOJIOXKEHHS SKHX € 000B’S3KOBHMH ISl KpaiH-yYaCHUIb TaKUX KOHBEHIIIH,
pexomenaanii MOII He € OpuIu4HO 000B’SI3KOBUMHU JTOKYMEHTAMH, ajie BOHHM BUKOHYIOTb
BaXJIMBY JOTIOMIDXKHY POJIb Y TJIyMadeHHI KOHBEHIIH JJIS 3aCTOCYBaHHS 1X HalliOHAJLHUMM
MPaBOTBOPYMMHU OpraHaMu Ta MPaBO3aCTOCOBHUMU OpraHizalisiMu.

OnHUM 3 MepimuX MiXKHAPOJHUX JOTOBOPIB, Jie 3raayBajocs Mpo «KOpiHHE HAaceIeHHS»,
Oyna Konsenuig MOIT Ne 50 1936 p., y cT. 2 (b) sxoi #iocs npo <<p06iTHHKiB i3 KOpiHHOTO
HacelleHHsI», TOOTO 0ci0, KOTpi HanexaTh abo npnplBHfO}OTbc;I hit) KOleHOFO HaCeJleHHS, sIKe
MPOXKMBAE Ha TepHTopn JiepKaBH — YIeHa opranizamii a0o Ha 3aJekHil Bill TAKUX Jep)kaB Te-
puropii . [pore HaiiBigomMimmmu akramu 3 1poro nutanHs € Konsenuis MOIT Ne 107 nipo 3a-
XHUCT i IHTerpailito KOPIHHOTO Ta iHIIOTO HAaceJIeHHs, sKe Belle MJIeMiHHWH i HamiBIUIeMiHHUHT
CMOCi0 XKUTTA B HE3ATEKHUX KpaiHax 1957 p. ™ Ta npuiiHaTa Ha ii po3sutok Konsenuis MOIT
Ne 169 npo xopiHHI Hapoxu i HApOAH, sIKi BEAYTh IUIEMIHHHUN CIIOCIO XHTTS, Y HE3aIeXKHNX
kpainax 1989 p. **

VY maparpaci 1 (b) c1. 1 Konsenuii MOIT Ne 107 Haronouryetscst, o KonBeHiist 3actoco-
BYETBCS IO «IPEACTABHUKIB TUIEMiHHOTO 200 HAIMiBIUIEMiHHOTO HACENCHHS B HE3aJEeXKHUX
KpaiHax, fKi BBXAIOTbCS KOPIHHUM HacelIeHHAM, OCKIIbKU € HalllaJIKaMU THX, XTO HacesB
KpaiHy uM reorpadiuyHuii perioH, 10 SKOTO HAJEXKHUTh I KpaiHa, Ha yac 3aBOFOBaHHs abo KO-
JIOHI3allil, i CrOCiO >XUTTS SIKUX, HE3aJIEXKHO BiJl IXHBOTO MPABOBOTO CTAaTyCy, OJVDKUMIA 10
coliabHIX, eKOHOMIYHHX i KyTbTyPHHX peaitiii TOro 4acy, HiK iHCTUTYTIB KpaiHH, B KOTPiii BO-
HU METIKAIOTE I[e(blmum CYNPOBODKYETECS Y TOYHEHHM, IO «TeleHOM «HAITIBIUIEMiHHI»
TMO3HAYAI0TH IPYIIH i 0COOH, SIKi X0 i repedyBaloTh y MPOLECi BTPATH CBOIX MIEMIHHUX Xapak-
TEPUCTHK, yCe Ille He iHTerpyBajucs B HAI[iOHAIBHY CIUJIBHOTY» (1. 2 cT. 1). 3 HaBeneHOro

Konsenuis € unnHOO 1nst 21 kpainu (AHrona, ApreHtuHa, banrnapmem, beneris, bpasumis, [airi,
Jlominikanceka Pecmy6imika, Ipak, Ky6a, Managi, [lanama, ITopryranis, Cupis, Tynic, ExBagop, €rurer,
CanbBazop, [ana, ['Bines-bicay, [uais, [lakucran).

* . . . e
KonBeHuis HaOpana ynHHOCTI B 1991 p. CranoMm Ha TpaBeHb 1998 p. 12 kpain Oynu ii ydacHUISAME
(Hopgerisi, Mekcuka, Komym6is, boxnisisi, Kocra-Puka, [Taparsait, [Tepy, [onnypac, lanis, ['Batemana, Hinep-
nangy, @imxi), ciM KpalH po3misgany MUTaHHA Npo paTtudikairo.
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BUILIUBAE, 1110 3acaau KoHBeHiT nepez[6aanoTL HE 36epe>1<eHHs[ caMo6yTHOCTi TaKuX TPyl a
ixHe MaibKe MpruMycoBe lHTeryBaHHH Y CHiJILHOTH, CTBOPEHI KOJIOHIQJIbBHUMH PEKUMaMH.
binbur 3BaxkeHn# i MBiNI30BAHMIA MiAXiA 10 LBOTO MUTAHHS JIepiKaBH TPOJEMOHCTPYBa-
nu B Kousenuii MOIT Ne 169 8. Tlepenycim 1e BimOumocs B Hassi KoHBeHii, 1e TepMin
«KOpiHHE Ta iHIlIe HACEJIeHHS, 10 Be/le TUIEMIHHMIA 1 HaMIBIUIEMiHHI CMIOCIO XUTTS», 3MiHEHO
Ha TePMiH «KOPiHHI HapOIH i HApOMH, SIKi BeAyTh MJIEMiHHUN CIOCIO KUTT». Y mpeamOyi
KoHBeHI1iT ep)kaBu MPOTOJIONMIYIOTh, IO TOCTYII, TOCATHYTHH Bix 1957 p. y MixkHapogHOMY
npaBi Ta B CTAHOBHIIi KOPIHHMX 1 MJIEMiHHUX HAPOZiB y BCIX perioHax CBITY, YMOXJIUBHUB yX-
BaJICHHS HOBUX CTaHJAPTiB 3aMiCTh MOMEPEIHIX, IKi MalOTh aCUMIJISIiHE CIIPSIMYBaHHS.

V KongeH1iii 3po6sieHo cripoOy BU3HAYUTH MOHATTS «KopiHHUN Hapomy».Y m. 1 (b) ct. 1 3a-
3Ha4Y€Ho, 110 Aist KOHBEHLIT MOIIMPIOETHCS HA «HAPOAM B HE3aNEKHUX KpaTHax, SKi BBAXKAIOTh-
csl KOPiHHIMH Ha MiICTaBi iXHROTO MOXOMKECHHS Bil HACEIEHHs, KOTPe HACEIsUIo KpaiHy abo
reorpadiuHuii paiioH, ae po3TalloBaHa Taka KpaiHa, Ha 4ac 3aBOIOBAaHHs, KOJIOHI3allil YM BCTa-
HOBJICHHSI CyYaCHUX JiepKaBHUX KOPJOHIB, 1 sIKi, HE3aJIeKHO BiZl IXHBOTO MPaBOBOTO CTaTyCy,
30epiraroTh Aesiki abo BCi CBOI BJIACHI €KOHOMIYHI, KyJBTYPHI Ta HMOJITHYHI iHCTUTYTH». Jis
KoHBeHLiT MOINPIOETHCS TAKOXK HA «IJIEMiHHI HAPOJM B HE3aJIeXKHUX KpaTHax, sKi 3a collialib-
HUMH, KyJIbTYPHUMH Ta EKOHOMIYHHUMH YMOBaMH CBOTO iCHYBaHHS BiAPI3HAIOTHCS Bifl iHILIKUX
CEKTOPIB CYCIIIJIbCTBA CBOET KpaiHM i CTATyC SKUX IJIKOBUTO a00 YaCTKOBO PETIaMEHTYIOTh
BJIaCHI 3BWYai i Tpaauiii abo cremiagbHi 3aKOHM Ta TMpaBuiay. 3rifHo 3 1. 2 1i€l cTarTi, ca-
MoineHTudikaLis rpynu Sk KOpiHHOro, abo MIeMiHHOTO, HAPOAY Ma€e CIYTyBaTl OCHOBHHM
KpUTepieM AJIsl BU3HAYECHHS TPYMH SIK TAKoi, 1o mignagae mij gito niei Konsenuii. ¥ m. 3 cT. 1
3a3Ha4YeHo, 1110 BUKOPUCTaHHA B Lili KoHBeHLiT TepMiHa «HapoaAW» HE MOXKHA PO3MISAATH K
HiICTaBy T HAAHHS KOPiHHUM Ta IUIEMiHHEM HapojaaM TIpaB, sKi ependadae ctaryc Hapo-
Iy 38 MDKHAPOJHHUM TTPABOM.

Wnerscs HacaMmepen mpo HEHaJaHHS KOPiHHMM HapoAaM IpaBa HA CAMOBHM3HAuCHHS,
TOOTO CTBOpEHHs BiacHOI nepkaBu. Ilpore MikHapogHe mMpaBo He 3amepedye, a B MiKHa-
ponHiit gokTpuHi Aenani Oinblioro momupeHHs HaOyBae ifest MpaBa KOPiHHUX HapoiB Ha
«BHYTPILIHE» CaMOBHM3HA4YEHHS, TOOTO MpaBo Ha Pi3Hi ¢opmu aBToHOMIl. [Ipo 1e CBiAUUTD
ct. 31 mpoekry Hexnapauii OOH npo mnpaBa kopinHux Hapo#iB: «KopiHHI Hapoau Sk
cretianeHy GopMy 3HiHCHEHHS CBOIX IpaB Ha CAaMOBU3HAYEHHs MalOTh IIPAaBO HA aBTOHOMIIO
abo caMOBpsAyBaHHS 3 MUTaHb, 10 CTOCYIOTHCS iXHIX BHYTPIIIHIX i MiCIIEBUX CIIpaB, 30Kpe-
Ma KyJIBTYpH, PeIirii, ocBiTH, iH(opMallii, 0XOPOHH 3I0POB's, KUTIA, 3AHHATOCTI, COLliaIbHO-
ro 106pobyTy, EKOHOMIYHOI IisTTLHOCTI, 3€MJIi, TPUPOJOKOPHCTYBAHHSL...» °.

BianosigHo no Konsentii MOIT Ne 169, nep>kaBu MOBUHHI CIPUSTH SIKOMOTA MOBHILLIOMY
3IIICHEHHIO COIiaIbHUX, KYJBTYPHUX, CKOHOMIYHUX TPaB [IX HAPOJiB, OBAXATH IXHIO ca-
MOOYTHICTh, TpaimWiii, 3BUYai Ta iHCTUTYTH. 3aramoM KoOHBeHIis akIeHTye yBary Ha 30-
0O0B’s13aHHSX JIepPKaB - ydacHHUIb KOHBEHIIIT, a He Ha MpaBax KOPiHHUX HApOJiB. 3BaXKAIOUN Ha
KUTBKICTh JiepyKaB-y4acHUIIb 3a3HaueHnx koHBeHlid MOII, 3anpornoHoBaHe B HUX BU3HAuEH-
Hs TIOHATTA «KOPiHHI HApOJAM» HE € 3arajlbHOBU3HAHUM, YHiBepCATbHUM.

Juckycii 3 muTaHHA PO BU3HAYEHHS MOHATTS «KOPiHHI Hapoaw» B Mexxax OOH Tex He
MPUBEJIH A0 YHIBEPCAIbHOIO TIyMaueHHsl, OHaK poOoye BU3HAYEHHSA LIbOTO TOHATTS OyJ0 BU-
pobiieHe. BHOKpEMITIOFOUM OCHOBHI KpHUTEPiT, 110 TM Ma€ BiqNOBigaTH eTHIYHA TPpyIIa, sKa mpe-
TEHJIy€ Ha CTaTyC KOPiHHOTO HApOMy, crieliaibHuii nomoBifaad [Tigkomicii 3 muTaHp 3anobiras-
HS JUCKpHMiHaLii # 3axucty mpaB meHmuH X. M. KoGo y cBoemy «JlocmimxeHHi 3 muTanb
JUCKpHMiHaMii KOPIHHOTO HACEJIeHHS 3alpOoIIOHyBaB Take BU3HaueHHs: «KOpiHHI cHinbHOTH,
HaApOJU Ta HaLlil € TAKUMHU, SKIIO BOHU, MAtOYH iCTOPUYHUI 3B’ 30K i3 CyCIiNbCTBAMHU, SIKi pO3-
BHHYJIMCS Ha iX TEPUTOPIAX IO 3aBOIOBAHHS YM KOJIOHI3allil, BIJOKPEMITIOIOTE ce0e BiJl iHIIMX
YaCTUH HUHI JOMIHAHTHOIO Ha IIMX TEPUTOPIAX a00 iXHIX YaCTHHAX CYyCIiIbCTBA. Temep BOHH
HE € IOMiHAaHTHOK YaCTHUHOIO CYCIiJIbCTBA i CIIOBHEHI pillly4ocTi 30eperty, po3BUBaTH i me-
penaTty HallaJKaM CBOi YCTaJKOBaHi TEPUTOPii Ta CBOIO €THIYHY CaMOOYyTHICTH SIK OCHOBY
TXHBOTO TIOAAJBIIOTO iICHYBAaHHS SK HApOIy BiAMOBIAHO MO CBOIX BIACHUX KYJIBTYpHHUX Tpa-
JALIi, CyCHiHLHI/IX iHCTUTYTIB Ta TPaBOBHX CHCTEM). daxiBelp yBaxkae, 110 TaKuil icTOpuy-
HUIA 3B’5130K MOXKE BUABIISTHCS B HU3LI YHHHUKIB, SIKi 1isn MPOTATOM TPUBAJIOTO HaCy IO Ha-
mUX JHIB, a caMme: a) TNPOXKMBAHHS Ha 3EMIIAX MpeAKiB 4M, MpUHAMHI, Ha IXHIi YacTHHI;
0) criJbHE MMOXOPKEHHS 3 MEPBICHUM HACENEHHSAM IIMX 3€Mellb; B) KyJAbTypa B3araii 4 cre-
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uudivni i BUABK (pediria, crnocid *KUTTS, YISHCTBO B KOPiHHIN CHiJIBHOTI, OZST, 3aCO0M 110
iCHyBaHHS i T.1.); T) MOBa; 1) MPO’KUBAHHS B TIEBHUX YaCTHHAX KPaiHU YU B IIEBHUX PErioHax
cBity; €) inwmi cymyTni daxropu 19, Epika-Ipen Jaec, ekcriepr po6odoi rpynu OOH y nuran-
HSIX KOPIHHUX HapOJiB, 3aNpOIOHyBajia KpUTepii I BAOKPEMJICHHsI KOpiHHUX HapoJiB, Oara-
TO B YOMY CXOXKi 3 HaBeneHuMu 11,

Otxe, ocHoBHUI kputepii OOH st BU3HaYEHHS! KOPIHHOTO HAapoOLy — L€ iCTOPUYHUIL
3B'SI30K MPEJCTaBHUKIB TAKOrO HApOLy i3 CYCHiJIbCTBaMHU, SIKi PO3BUHYJIHUCS Ha TEPUTOPIT Liel
KpaiHu B MHUHYJIOMY, TOAI K ¥ okyMeHTax MOII igeTbcs nuie mpo icTOpuYHe MOXOMKESHHS
NPEICTABHUKIB [IUX TPYIL.

Cnin 3a3HaunTH, mo npoekt Jleknapanii OOH mnpo npaBa KOpiHHUX HApOIiB, MiIArOTOB-
nenwuii [Tigkomiciero 3 muTaHb 3anobiraHHs AUCKpUMiHaLil i 3aXMCTy MpaB MEHIIVH i nepena-
Huii Komicii OOH i3 npas monunu me 1994 p., y3arajgi He MiCTUTh BU3HAYEHHS MOHSTTS
«KOpiHHUIT HApOIY.

Ta obcTtaBuHa, MO HeMae JeQiHIliT MOHATTS «KOPIHHWUN Hapom» HaBiTh y MPOEKTI
cnenianbHoro JokymMenTa OOH (meknapaTBHOTO XapakTtepy), AKuid po3poomsBcs 6nu3bko 20
POKiB, CBiTYMTH MpPO Te, IO creludiuHiCTh 03HAK KOPIHHOTO HACEJICHHS i 0araToMaHiTHICTh
CHTYyaIlil Ta yMOB TXHBOTO iCHyBaHHS B Pi3HMX KpaiHaX CBITY SIKIO HE YHEMOXIIIOIOTH (Gop-
MYJIIOBaHHS YHIBEPCANbHOIO BU3HAYEHHS MOHATTA «KOPiHHI HApOAM», TO pOOJISTh e 3aBJaH-
HS Ha Cy4acHOMY eTalli Maiixe He3ailicHeHHuM. Y naHoMy pa3i OOH mimua Tum camMuM muis-
XOM, IO ¥ y BUMAAKY 3 HalliOHATBEHUMH MEHIIMHAMH, KOJH, SIK KOHCTaHTyBaB A.X. Adamm-
3€, CIOYaTKy BCTAHOBIIOETHCS MPUHIIMI 3aXUCTY MEHIIWH, a TOTIiM i/l MONIyK MEHIIHH, 0
HiAXONATH mif uek npuHnm 12,

CaiToBui1 6aHK y CBOIN MPaKTUYHiH MisSIBHOCTI TAKOXX HATPANMB Ha MpodieMy TayMadeH-
HS TIOHATTS «KOpiHHI Hapoan». baHk 3anuiKB Oe3 yBaru 3ampornoHOBaHUI MonepeIHUKaMU
KpUTEpiil U100 iCTOPUYHOTO 3B'A3KY TaKuX IPYII i3 CyCHIbCTBaMU, AKi iCHyBaJId Ha MEBHiH
TepUTOpii O 3aBOIOBAHHS YW KOJIOHi3aulii, i BM3HauuB B Omnepauiiiniii nupextusi 4.20
(1991 p.) TepMiHU «KOpiHHI HApOAM», KOPiHHI €THIYHI MEHIIMHWY, «IJIEMiHHI Ipymnm» i
«IIJIEMEHay K TPYIH i3 COLiaIbHOIO ¥ KyJBTYPHOIO 1IEHTHYHICTIO, BiIMiHHOIO BiJl IOMiHAHT-
HOI B CYCHIJIBCTBI, [0 POOHTH 1X ypa3IMBUMH i CTAaBUTh Y HEBUTiHE CTAHOBUILE B MPOLECI
PO3BUTKY. Y JIOKYMEHTi BKa3yeThCd, IO B Wil JUPEKTHBI TEPMiH «KOPiHHI HApOIW» BXKH-
BA€THCA CTOCOBHO BCiX IEPEUEHHX rpyir 13,

TakuM YWHOM, He3Ba)KalOWM Ha YKIAICHI MDKHApOOHI JOTOBOPH U MiATOTOBIEHI
CrielialibHi AOCITIIKeHHsI eKCTIepTiB MiXKHAPOAHUX OpraHizalliii 1010 MpaBOBOroO CTATyCy M
3aXUCTy TpaB KOPiHHUX HAPOJiB, YHiBepcajlbHe BUSHAYCHHS OeHediliapiiB IMX mpaB Tak i He
OyJ10 BUpOOIeHe.

3a OpakoM 4iTKOrO, 3arajJbHOMPUHHATOr0 BU3HAYEHHS LIbOTO MOHSTTS CBiTOBE CIiBTOBA-
PUCTBO KOPUCTYEThCSI pOOOUMMH BU3HAUEHHSIMH Ta BXK€ TOTOKEHUMHU KOHBEHLIHHUMH a0o
00’ €KTHBHAMHY KPUTEPisIMH, SKAM Ma€ BiJIOBiIaTH €THiYHA TpyTa, [0 MPETeHAY€E HA CTaTyC
KOpiHHOTO HapoAay. BifAmoBiaHo 10 HaBeleHUX BHUIIIE MOJOKEHb MIXXHAPOJHHUX JOTOBOPIB, J10-
KyMEHTIB Ta Mpomno3uiiid (GaxiBIiiB i3 [bOro MUTaHHSA, JO KOPiIHHUX HAPOJIiB MOXKHA BiTHECTH
HApOJIW B HE3aJe)KHUX KpaiHax, SKi BiJMOBiJAIOTh TaKMM KPUTEPisM: a) TOXOIKEHHs Bij
HaceJIeHHs], sSIKe Hacelslo KpaiHy abo reorpagiuHuii perioH, e po3TalioBaHa Taka KpaiHa, Ha
yac 3aBOIOBAHHsI, KOJIOHI3aLil Y BCTAHOBJIEHHS CyYacHUX AP KaBHUX KOPAOHIB; 0) HAsBHICTb
00’€KTHBHUX BiJMiHHOCTEI: MOBH, pacH, MaTepialbHOI Ta JyXOBHOI KYJIBTypH, CHOCOOY
JKUTTSA Ta BUPOOHMIITBA; B) caMoifieHTU}iKallis cebe OKPEeMOI CITiJbHOTOI; T) MparHeHHs
30epirat BIacHy iJICHTUYHICTB; J) TPUBAJ 3B’S3KU 3 reorpadiyHUM perioHOM; €) HeJoMi-
HaHTHE CTAHOBUINE y MiCLIEBOCTAX, /e BOHW MPOXXUBAIOTH; €) iCHyBaHHS BJIACHUX 3BWYAIB i
TpaguLii Ta iH.

MikHapoaHi IHCTUTYLil, BUOKPEMIIIOIOYM TIOHATTA «KOPiHHI HapoAu» W «HaliOHaIbHi
MEHIIMHWY, MiJIKOM TOMIKPIOIOTE HOPMATHBHO BU3HAYCHI MpaBa OCTaHHIX HA KOPiHHI HApOIH,
ajie IOPiBHIHO 3 HAIliOHAJTHPHUMHU MEHIIIMHAMHW MiXKHAPOJHI opraHi3arii i 1eski KpaiHu BU3HA-
I0Th JTOJIATKOBi MpaBa KOPiHHUX HApOAiB Ta iXHi BinMiTHI eneMmeHTr. Ha mincrasi mi>kHapon-
HOT MPaKTHUKHU cepell OCHOBHUX TaKKMX €JIEMEHTIB MOXKHA BUOKPEMHUTH: KOJIEKTUBHUHN XapakTep
NpaB KOPiHHUX HAPOAiB; TICHUII 3B’S130K MDX BiAYyTTSM IpyNoBOI HANEKHOCTI A0 TEPUTOPIl
NpeAKiB i KOPUCTYBAHHAM Oi0NOTiYHUMH W MPUPOTHUMH PecypcaMu Li€i TEPUTOPIl; TPOXKH-
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BaHHs TaKHX IPYI YU IXHIX NPEJKiB HA TEPUTOPIi KPAiHU 10 CTBOPEHHS TaM [epKaBH; BUMO-
ra KOJIEKTHBHOTO BOJIOIHHS 3eMJICIO Tpe/IKiB; GOpoTEOA 32 CAMOBH3HAYCHHS | HA/[AHHS ABTO-
HOMIiT, CTBOPEHHS BIACHUX CyCl‘[lJ‘ILHI/IX i momiTHIHMX lHCTI/ITyTlB TpaI[I/ILllI/IHy 3alHATICTH (pU-
6aJII>CTBO, MICJIMBCTBO, JIiCiBHUIITBO, OJICHSPCTBO Ta iHIII NMPOMMUCIHN), 30Pi€HTOBaHY Iepe-
BaXHO Ha 30epekeHHs icHyBaHHs Hapoay. KopiHHI Hapoau aedani yacTilie BAalOThCS 10 Cy-
JIOBUX UM MOJITUYHUX 3aXO/iB JUIs BUPIlIEHHS MUTaHb PO MPaBO BOJOAIHHS 3€MIIEIO, JTiCOBH-
MU i BOOTHUMHU pecypcaMy, MiHepaJbHUMHU Ta IHIIMMHU L[IHHUMU MPUPOJHUMHU OararcTBaM,
SKi TM ICTOPUYHO HalleXaTh.

YpaxoByro4un 3MiCT HaBEIECHUX Ta iHIINX HAsSBHUX TOJI0KEHB MPABOBUX JTOKYMEHTIB, MPO-
MO3UIIiT eKCTIEPTiB 1010 BUSHAYCHHS TMOHATTS «KOPiHHI HAPOJM» i MOTOKYOUUCH 3 THUM, IO
NPUIHATTA YHiBepcallbHOI, 3arajJbHOBU3HAHOI 1e(iHiNii MOHATTS «KOPiHHI HAPOIM» HA Cydac-
HOMY eTarli po3[isiAy MpodieMu Maiike HEMOXJIIMBE, a MOXKE 1 HEIOLIJIbHE, € CEHC 3aMporio-
HyBaTH Take poOoue BU3HAYeHHs Lboro TepMiHa. KopiHHI Hapoau — 1ie YiTKO BiOKpeMJieHi 3a
O3HaKaMH MOBH, PacH, MaTepiabHOI Ta TyXOBHOI KYJIBTypH €THIYHI TPYIH, SKi BIPOIOBK
BiKiB KOMIAKTHO MEIIKalTh (200 MEIIKaad 10 HACWJIBHHUILKOI JernopTallil) B IMEBHUX
perioHax cBiTy Ha TepuTOpil ofHiel a0 KiJIbKOX CyuyacHHX JepraB (HaiuacTtime — /10 iX BU-
HUKHEHHS ), YU KOJIUIIHS Y4 HUHIUIHA AUCKPUMIiHAliiHA MOJIITHKA CIIPSIMOBaHA MPOTH PO3Ta-
IIyBaHHS a00 iCHYBaHHsS TAaKMX HApPOAIB y MEXaX IXHIX iCTOPUYHHUX TEPUTOPIH SK PiBHUX Y
npaBax 3 iHUIMMU HAapoAaMH, 110 X HACEeJSIOTh; sIKi MparHyTh 30epiraTu CBOIO MPUPOJIHY ca-
MOOYTHICTB i BUOOPIOIOTH MPAaBO HA AaBTOHOMIIO UM CAMOBPSTyBAHHS JJIsl BUPIiIICHHS TTUTaHb,
10 X CTOCYIOThCS, y TIONITUYHINH, EKOHOMIYHIM, COLiaMbHil Ta KyIbTypHill cdepax.

Crnin 3a3Ha4uTH, 10 MiKHAPOAHO-TIPABOBI HOPMH, SIKi PETyINIOIOTh TMPAaBOBHH CTaTyc
KOPiHHUX HapoiB, CTAHOBJIATH, TaK OM MOBHUTHU, TPUPIBHEBUI MPaBOBUIl KOMIIJIEKC: a) y Me-
Kax 3arajJbHOr0 PeXMMY 3aXHCTy MpaB JIIOAWHU; 0) 32 1X OaKaHHIM y MeXax 3aXUCTy MpaB
HalllOHANbHUX MEHILWH, OCKiJIbKM XapaKTepUCTUKU LIUX TPy ocid 6arato B YoMy 30iraroTh-
csl; B) y MeXXax HaJaHHS IM CIeLiaIbHUX IpaB, IO OXOIUTIOIOTH JOAATKOBI MINIBIU Ta Pi3HO-
MaHiTHI MpUBiNei i colliajbHi MPOrpaMu 3aXKHCTy Ta JOMOMOTH.

Hacawmkinenp, MUTaHHS MPO TMOHATTS «KOPiHHI HApoAW» aKkTyaylibHe W mjs YKpaiHu, y
ct. 11 KoHCcTUTyYLIT SIKOT MPOTOJIOIIeHO, IO JepkKaBa CIpHUsI€ KOHCOMiIAIlil Ta PO3BUTKOBI YK-
paiHCchKOT Halil, i1 iCTOpU4HOT CBiOMOCTI, TpaAMLiil i KyJabTypH, a TAKOXX PO3BUTKY ETHI4HOT,
KyJIBTYpHOI, MOBHOT Ta peJiriiiHoi caMoOyTHOCTi BCiX KOPiHHUX HapoJiB, HAlliOHAJILHUX MEH-
mUH YKpaiHu. AJie CTOCOBHO YKpaiHU L TpobiieMa moTpedye OKpeMOoro IPYHTOBHOTO
TOCITiKeHHS 14,

! Vukas B. States, Peoples and Minorities. The Hague-Boston-London., 1999. — P. 323.

2 Indigenous People of the World // The Sami — The indigenous people of Norway: The Norwegian
Ministry of Local Government and Labour. Department of Sami Affairs, 1995. — P. 22-23.

3 Consideration of a Draft United Nations Declaration on the Rights of Indigenous People // UN Doc.
/CN.4/WG.15/2 (1995).

4 Report of the Second Session of the Working Group Established in accordance with Commission on
Human Rights resolution 1995/32 of 3 March 1995 // UN Doc. E/CN.4/1997/102. — P. 107 — 113; 132-134,
137, 142.

5 Kingsbury B. «Indigenous peoplesy in international law: a constructivist approach to the asian contro-
versy // The American Jornal of International Law. — 1998. — Vol. 92:414. — P. 414.

6 JLO. International Labour Conventions and Recommendations. International Labour Office. — Geneva.-
1996. — Vol. 1: 1919 — 1951. — P. 277.

7 ILO Convention Ne 107 concerning the Protection and Integration of Indigenous and Other Tribal and
Semi-Tribal Populations in Independent Countries (1957) // ILO. International Labour Conventions and
Recommendations. International Labour Office. — Geneva, 1996. — Vol. 2, 1952 — 1976. — P. 99.

8 Konsenyuu u pexkoMeHanuy, NpuHATEe MexayHaponHol koH(pepenueit Tpyna. 1957-1990rr. — XKe-
HeBa, 1991. - T. 11. — C. 2193-2207.

9 UN Draft Declaration on the Rights of Indigenous Peoples // UN Doc. E/CN.4/Sub.2/1993/29, Annex 1.

10 Cobo JM. Study of Discrimination Against Indigenous Population // UN doc.
E/CN.4/Sub.2/1986/7/Add.4. Para. 379-380. — P. 29.

1 Daes Erica-Iren. Supplementary Working Paper on the Concept of «Indigenous People» // UN Doc.
E/CN.4/Sub.2/AC.4/1997/2.
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12 A6awmose A.X. 3amuTa npaB MEHBIIMHCTB 10 MEKIYHAPOAHOMY H BHYTPHIOCYIAPCTBEHHOMY TIDABY.
-M.,, 1996. - C. 183.

13 Operational Directive 4.20 // TWGIA Newsletter Nov./Dec. — P. 19.

14 Kpumcoki mamapu: «HarioHanbHa MeHIIHHA» 260 «KOPIHHUH HOpomy. [IoMiTHYHMI Ta opHIHIHHMiT
acreKTH MuTaHHs: Matepianu «kpymioro croimy» 5 motoro 1999 p. — K., 1999. — 120 c.

Ompumano 10.01.2003
Pe3rome

B crarse paccmarpuBaroTCst pasHble MOIXOABI TOCYAAPCTB K PELISHHIO MPo0IeM CyLIeCTBOBAHMS U 3ally-
ThI IPaB KOPEHHBIX HAPOJ0B. AHAM3HUPYIOTCS UMEOLINecs pa3paboTKH H3BECTHBIX CIIELNAIMCTOB-MEX/yHa-
POIHHKOB, TOKyMEHTBI MEX{yHApOIHEIX OPTraHN3aLUi 1 TOJOKEHHS MEKTy HAPOAHO-TIPABOBBIX IOKYMEHTOB,
KOTOpbIE COAepIKaT KPUTEPHHU ONPEAENICHNS NN ONIPEAEIEHNE MOHITHS «KOPEHHbIE HApOAbI». ABTOP Mpe/a-
raeT paboyee onpeseseHHe MOHATHs «KOPEHHbIE HApOABD) B MEXKIyHApOIHOM IpaBe.

AXMAJ] KACEM AJIPKEHBAT

Axmao Kacem Anpkeitoam, nowykau Incmumymy
Oepocasu i npaea imeni B.M. Kopeyvkoco HAH
Yrpainu

HPUMYCOBI 3AXO1H1
B PAMKAX APABCBKOI PEFIOHAJII)HO:!' CUCTEMMU BE3IIEKU:
MI’KHAPO/IHO-ITPABOBUU ACIIEKT

brnuspkuit cxim ynmpomoBk OCTaHHBOT uBepTi XX CT. Yy TOJITUYHOMY, COIliaIbHOMY W
BiiCBKOBOMY BiIHOIIIEHHSAX € OJHUM i3 HaiOiNbII Hampy>XKeHWX paioHiB cBiTy. Po3ramoBani
TyT HaiiOararmii Ha 3emii HaQTOBI PONOBUINA BEJMKOIO MipOI0 BU3HAYAIOTh 3arajibHi YMOBH
Mi>KHapOAHUX mocTadaHb HapTH. [IpoTsirom BoCbMH POKiB Y perioHi Benacs BelIuKoMacuTad-
Ha pyiHiBHA ipaHO-ipaKchbKa BiliHa, a CJIJIOM 3a HEI0 — HE MEHII TsDKKA 3a HACJiIKaMM BiliHa
3a KyBeHiT. YV perioHi TpuBae mocusieHa ToHKa 030pOEHB, MOCTiiHE i Pi3HOIIAHOBE BTPYYaHHS
30BHIIIIHIX CHJT Y )KUTTA KpaiH . Taki YMHHWKY, SK MiIBUIIeHA Mi>KHAPOHA HAITPYKEHICTh i Ha-
SBHICTH Ha()TOBMX POJOBHI TOCTIHHO mepeOyBaloTh Y HEHTpi yBaru noiuitukis. Came Tomy
HUHI BUJAETHCA JOLUIBHUM MpOaHasi3yBaTH Ai€BICTh PeriOHaJIbHUX CUCTEM Oe3NeKu i MOXK-
JIUBICTh MIXXHAPOJAHO-TIPABOBOIO PETYJIOBAHHS MPOLIECiB 3 JIIKBiAalil KOH(IIKTIB y perioHi.

Binbwiicte nepxkaB cBiTy € uleHaMu yHiBepcaibHO! cuctemu Oesmeku — Opradizauil
O0'ennanux Hariii. [TapanenbsHo 6araro kpaiH BXOAATh 10 OAHIET 800 KiJIbKOX perioHaJIbHUX
oprasisailiii, KOMIETeHIlisl SKUX TONIMPIETHCS HA MPOOIeMH Oe3MeKn KpalH UX PerioHiB.

3a3Buyaii, CTaTyTHI JOKYMEHTH Pi3HMX PeriOHANBHUX OpraHizariil mepemxdadaioTb MOX-
JUBiCTh IXHBOT yuacTi y BperyJroBaHHi perioHanbHUX KOH(MIIKTIB, OCKIIbKY Taka MOXKIHBICTD
He cynepeuntb CtaryToBi OOH. 30KpeMa, npaBo perioHalbHUX OpraHizalliil Ha y4acTb y Bpe-
ryJIoBaHHI KOH(IIKTHUX CUTYalill y Mexax periony nependauero [masoro VII Craryty OOH.
Crarts 52 nporonomnye, mo «CTaTyT HiIK He TepPeUIKOKAE iCHYBaHHIO PeTiOHANBHUX YO
Ta OpraHiB Ui PO3B’sI3aHHs MTaHb, IO CTOCYOTHCS MIATPUMKH MUpY 1 Oesnexu» . OnHak
Taki yrogy MaroTh Biamoimaru Hu3Li ymoB. [lo-mepiue, yrogm Ta IisUIbHICTH perioHaJbHUX
opratisB MatoTh OyTu cyMmicHUMH 3 Hinsmu i npuHumnnamMu OOH. [o-apyre, Pana besneku Bu-
KOPHCTOBYE PerioHaNbHi YTOIU Ta OpraHu Ajsl IPUMYCOBUX il mifl il KepiBHULTBOM, MTPH 1O~
My «Taki Jii He MOBHHHI PO3MOYMHATHCA 32 piH.IeHHHM peFiOHaJ'[LHI/IX opraHiB 0e3 moBHOBa-
*KeHb, Hanauux Panoro Besnexkuy 2. TTo- -TpeTe, perioHanbHi OpraHu MOBUHHI 3aBXAU MOBiZ0-
misita Pany Besnekn npo Ii1, 3aIUTaHOBaHi UM BXKE PO3IOYATi IIMMHU OpraHaMu JJIsl HiATPUM-
KU MIDKHAPOIHOTO MHUpY i Oe3mexu 3.

© Axman Kacem Anpkeiibar, 2003
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TakuMm YMHOM, yCSiKe 3aCTOCYBaHHsSI CWJIM PErioHAJIbHUMH CUCTeMaMHu Oe3MeKdu MOXKe
BiOyBaTHCs TiIbKK 3a CIPUSAHHS H, (akTuuHO, mig kKoHTposeM Pamu Besmekn OOH. VYcska
JisUTBHICTB, He caHKiioHoBaHa Pamoro besmeku, cynepeunts ii CraryToBi i, BiAmoBimHO,
MmixkaHapogHomy nipaBy. Y [nmasi VIII Craryty OOH 3adikcoBaHo monoxxeHHs, o BimoOpaxka-
M MiDKHApOJHI BiJIHOCWHM, SIKi CKJanmucs michs 3akiHdyeHHs Jpyroi citoBoi BifiHu. Lle
niaTBepmxye .2 ct. 53 Craryty OOH, ne MicTUTbCs ToyMaueHHsS TepMiHa «BOpOXKa JepiKa-
Ba» 3 mocujaHHAM Ha miepiox Jpyroi cBiToBoi BiiiHu. HuHi, koW 3HAYHO 3pocia KiJbKiCTh
perioHaTPHUX MiXKHAPOTHHUX OpraHi3alliif, 0COOIMBO aKTyaIbHUM CTa€ MUTAHHS PO MOXKIIHBI
Hii TakWx opraHizamiid Jis MiATPUMKH MDKHApOIHOTO MHpPY W Oe3meku, nependadeHi
perioHaTbHUMHK YTOJaMH JIMIIe B MeEXaxX CBOTO pETiOHYy, yCi KpaiHH SKOTO MiAmucaIu
BiAMOBiHY yromy nmpo perioHanbHy cuctemy oesneku (PCB). Axmo x aif, cnpsiMoBaHi Ha Bpe-
TyJIIOBaHHs CylNepeydkH, 3 BIACHOI iHiliaTuBu po3nounHae nesHa PCB, ane npu upoMy >xoqHa
31 cTOpiH, 1o OepyTh ydacTh y KoH(ikTi, He € uineHoM wiel PCB, nii Takoi PCB € rpy6um
NOPYIIEHHSAM TPUHLUITY PO HEBTPYYaHHS y BHYTPIIIHI CTpaBW iHMWX Aepkas. Lle mig-
TBEPIXKYEThCA aAHANI30M CTaTyTHUX JOKYMEHTIB 0OararboX perioHalbHUX MiKHAPOIHUX
oprasizarii.

Tak, craTyTHi akTH MiXKHApPOJHUX PEriOHATBHUX MDKYPSAOBUX OpraHizalliil mporosocuin
JOCUTH CXOKi npuHIunu. s MKy psIOBUX OpraHizaliil KpaiH, 1110 pO3BUBAIOTHCS, TAKHUX, K
Jlira apabcbkux nepxas (JIAJ]), Opranizauis appukancekoi eanocti (OAE€), Opranizauis
appukancbkux aepxas ( OAJl), eAMHUMU € TPUHINIKI, BU3HaYeHi Takox i B Ctaryti OOH,
a came:

— CYBEpEHHa PiBHICTb JiepKaB-uJICHiB;

— MHUpPHE BUPIIIEHHS MIXIEpXKaBHUX CIOPIB;

— MoBara TepUTOPialibHOI LIJTICHOCTI i HEMPUITYCTUMICTh HACUJIBHHULIBKOT 3MiHHM UYXKHX
KOPIIOHIB 4.

Ha npakTuiii icHye JiBa OCHOBHUX BapiaHTH KOHQIIKTHUX CHUTYyallil, ki HaiuacTime BH-
HUKAIOTh Y PETiOHAJIBHUX OpraHi3alisx:

a) KOHQIIIKT y MeKaxX oprasizariii, ToOTo Mix 1 JepkaBaMU-YJIeHAMH;

0) kKOH(DITIKT, 10 BUXOJUTH 32 MEXi perioHalIbHOI OpraHisaiii, TOOTO MiX ii YJIEHOM i Tpe-
THOIO JIEPKABOIO (3quaﬁﬂo YJIEHOM iHILOT perioHabHOT cUCTEMU Oe3MeKn).

Xoua mepumii BaplaHT nofiit (To0To KOHGIIKT ycepearHi CUCTEMH) € HalO1IbLI XapaKTep-
HUM JUTS HOBITHBOI icTopii aepxka CximHoi, LlenTpanproi Ta [liBnennoi Appuku, B apalcb-
KOMY CBiTi Takoro poxy KOH(IIKTH Tex Tparsuincs. [Ipuknagom € 30poitHni KOHQITIKT Mix
Ipakom i Kyseitrom 1990 p. 3 morsiay npeaMeTa bOoro OCIiPKeHHsI CTaHOBIIATH iHTEpeC Ta-
KOXX ITpo0sieMy MiXKHapogHOro npasa B Mekax Jlirm apabcbkux Jepkas.

Y 90-i poku XX cT. Ipak 3aBepuiuB BiiiHy 3 IpaHOM 3 BETHKOIO 30BHiLLIHI>O}O 3abopro-
BaHICTIO, HU3KOKO BHYTPIIHIX COLIaNbHAX MPOdIeM, 3 mpodreMamy BEeIM4e3HOI i 00TAKIH-
Boi apmii. [l ToOmoONaHHS CBOIX TPYHOHOWIB Ipak mouaB 30poiHY OKyMAamil0 TEpUTOPIi
cycigaporo Kygseiity. [Ipesunent Ipaky Cannam Xyceiin 18 aumHsa 1990 p. BUCYHYB CBOi BU-
moru a0 Kyseiity y Jlxunnai (CayniBcbka Apasisi). Po3novanucs ipako-KyBeWTChKi mieperoBo-
pu 31 nunHs, SKi yepes AeHb NPUTMHUIINCS, a BKe 2-T0 CepITHS ipaKkchKi Bilficbka 3ax0Nnuiy ya-
ctuHy Kyseiity. XyceliH oronocus npo aHekcito KyseliTy, sikuit OyB mporosouenuii 19-1o
nposiduicro Ipaky .

V nenw BTOprueHHs, 2 cepnus, Pama besnexkn OOH npuiinsna pesosmrorito 3a Ne 660, y
SIKill pi3Ko 3acyauiia BTOPTHEHHsI, 3akaiaia Bin [paky HeraiiHOro BUBeeHHS Bilichk i3 KyBeii-
Ty i 3aKnMKana o6MIBI CTOPOHHU PO3IIOYATH MEPErOBOPHU LIS BPETYIIIOBAHHA KOH(IIIKTY 6. Of-
HaK y>ke HacTyImHoro JHA micns BToprueHHs Ipaky B Kyseiitr nmpesunent CILIA Jx. By oro-
JocuB Mpo BiApsamkeHHs no CayniBcbkoi ApaBii aMepHKaHCHKUX BIiMCBK Ui 3aXHCTy Li€l
KpaTHH BiJl «MOXJIMBOI ipakcbkoi arpecii» (xoua arpecis ke BigOynacs). Paga besnexku OOH
BKIJIA 3aXOiB i 6-To cepIHs MpuitHsIa pe3omornito Ne 661, y skiii orojocuia mpo HakJIaIeH-
Hst embapro Ha Ipak 7. Ve 8-ro cepnus B CayaiBchbKy Apagiro npulyau nepeaosi miaposmiam
amepukancbkoi apmii. CLLIA nigrpumanu ixHi corosnuku no HATO i maibke Bei unenn Jliru
apaOChKuX JepxaB, 32 BuHATKOM HMopaanii i Oprauxizauii Bu3BojeHHs [lanectuny, mo cranu
Ha Oiky Ipaky. Ilpu upoMy cinif 3a3HaunTH, 10 >x0aHa pe3ontouis OOH He HamaBana skOHIH
kpaini uu opranizauii (CLUA, HATO uu JIA/]) noBHOBaXKe€Hb Ha 3aCTOCYBaHHS CUiH 110 Ipa-
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Ky. CIMHUMU KOHKPETHUMHU 3axoaamu, ski Pana besneku 3actocysana no Ipaky, Oyio BBeaeH-
Hs TIOBHOTO eM6apro Ha iMIopT-eKcnopT Tosapis 8. Bei i nonoxxeHHs pe3omouii 6ynu Bu-
MOTaMH BUBECTH BilicbKa i JOTpUMYBAaTUCS HOPM MiXKHAPOIHOTO TIpaBa IOA0 iHO3eMHHX I'Po-
MaJIiH i TUTUIOMaTHYHOTO TepcoHany. Ta oOcTaBuHa, MO Ha Mo4yarky KOHQUIIKTY Bilicbka
CLIA He po3mouMHAIM BOEHHUX [iif, HIYOro MO CyTi He 3MiHIOe. Bilicbka Oynu BBeneHi B
KpaiHy AJis Toro, 100 noyary BoeHHi Aii B pasi HeoOxigHocTi. [lonepeanboi 3ronu Paau bes-
nexku OOH Ha 3actocyBanHs cunu Crionydeni Lltatu He 3anuTyBanu. BoHu abo He cymMHiBa-
JIMCS B TOMY, IO IIBUAKO ii TiCTaHyTh, a00 BBayKaH 1i HEOOOB’A3KOBOM. SIK Yy TOMY, TaK i B
iHIIIOMY pa3i HOPMHU yHiBepCaTbHOTO MIXKHAPOJHOTO TpaBa He OyNn 3aisHi.

BinnosigHo a0 pe3omornii OOH Ne 670, 25 ceprias Oyna BBelieHa MOopchKa Oiokana Ipaxy.
3a yac xon¢uikty Pana besnexn OOH yxBanmia 12 pesomntomniii 3 BuMoramu 1o Ipaky BuBec-
TH Bilicbka 3 KyBeiiTy, HaJle>KHUM YMHOM 3a0€3MeUnTH paBa iHO3eMHUX MPOMASH i TUTIOMa-
TUYHOTO TIEPCOHATY TOLIO, MPOTe KepiBHULTBO Ipaky iX 3irHopyBaino. Pana besnexu 29 nucto-
nazna 1990 p. creniabHO0O Pe30JIroLlielo 1o3BoNua aepxaBaM-uieHaMm OOH BUKOpUCTOBYBa-
TH BCi HeoOXimHi 3aco0w, 106 3MycuTH Ipak BuBecTH CBOI Bilichbka 3 KyBeliTy, i BcTaHOBMIIA
TeleH YABTAMATYMY ISl ipaKChKOTO npe3ueHTa: 15 ciuns 1991 p. Jlo uporo yacy 1pa1<c1:1<a
apMisi MOBUHHA 6yna 3aJTUIINTH Tepmopno emipary 9. IpaK Ha yIBTUMATyM HeE BifITOBiB.

Jo cxnany anTuipakchkoi koaminii yBiiiuuio 28 kpaiH. HallakTuBHIIIMME cepen HUX Oyiu
CLLIA, Benukobputanis, ®panuisa, €runet, Cupid, a Takox kpainu Pagu cniBpoOiTHULITBA
apabchkux nepkaB Ilepcebkoi 3atokm: CayniBcbka Apasis, Kyseiit, baxpeiin, O0'eqHani
Apabcbki Emiparn, Oman i Karap. Typeuunna Hanana aBiabasw, 1mo ajio 3Mory aBiallii Ko-
anmimii arakyBaru Ipak 3 miBHo4i. O0'eqHaHi 30pOiiHI CHIIM COIO3HUKIB 3a pimeHHsM OOH ovo-
B aMepHuKaHceKui reHepain H. IlIsapukorig. Bin pa3om 3 ronoBoro aMepHKaHCHKOTO KOMiTe-
Ty Ha4yanbHUKiB WTabiB reHepanom K. [ayemiom po3pobus mnaH onepauii "bByps B mycteni"”
Juid 3BinbHeHHs KyBeiTy.

Konm mMuHaB TepMiH ynbTHMaryMmy, TMOYMHABCS Mepiof 0e3MicSYHUX Houel y paifoHi
[Tepcbkoi 3atoku. Y TpeTiid TonuHi paHKy, 17 ciuns 3a 6armaacbkum 4acom, mitaku CIIIA, Be-
nukoOputanii, CayniBcbkoi Apasii it KyseliTy posnouanu macoBane 6oMOapayBaHHs Ipaky i
okymnoBaHux obnacteid Kyeelity. O6'ekramMu OGoMOapayBaHb CTalld LEHTPHU 3B'SI3KY, CUCTEMa
[1I10, aepoapomu Ta iHII 00’€KTH ipakCbKUX 30poitHUX cuil. [lepea mouaTkoMm HaIbOTY ame-
pPHUKaHCHKi Kopalli 3aBasin pakeTHoro yaapy no barmany, bacpi Ta iHIIMX ipakCbKHX MicTax.
AMepHKaHIli Breplle 3acTOCYBalu JiTaku-HeBUAMMKH F117A. IHTeHCHUBHI GoMOapayBaHHS
TpUBAJU TpU A00U. Bynu 3pyiiHOBaHI Yu BUBEAEHI 3 JIaly ipaKChbKUil JOCTiAHUIbKUH aTOMHUIA
uentp nobnusy Bargana, 6araro BificbKOBUX 3aBOAIB Ta ypsaaoBi Oyaunku 10,

He BkazaBmm 4yacoBi Mei JUT BiZJBEZIEHHS CBOIX BiiichK, 15 motoro 1991 p. Ipak 3asBuB
npo roToBHICTh MmiTH 3 KyBelTy. COIO3HUKM He BBaXKasld LI1O 3aiBy CEPHO3HOW i 24 JHOTOrO
noyanu HazeMHy onepauito B KyBeiiti. Bilicbka HacTynanu y TpboxX HampsMkax. Yxe 25 jro-
TOTO CONO3HHMKH 3BiIbHWJIM CTONHINIO eMipaTy. AMEpHKaHChKi, aHIiHChKi Ta (paHIly3bKi
BiliCbKa MPOMIIUIN 1O ipaKChKil TEpUTOPIT HA CXifl BiJl KyBEHTCHKOTO KOPIOHY i BUHIIIM B THI
yacTuHaMm peciybiikancbkoi reapmii. [Ipesuaent CIIA By Bignas Haka3 mpo NpUIUHEHHS
ooitoBux aiii ! . OcoOnuBy yBary Mu X04eMo 3BEpHYTH CaMme Ha If0 OOCTaBUHY — HaKa3 Mpo
npunuHeHHs OomOapayBaHb Bignana He Pana besneku OOH, ne Paga JIAJL i HaBiTh He
[TiBHiyHoatnantuuHa Paga (HATO), a npesunent nepxasu-wieHa HATO.

[ToBHa okynauis Ipaky # mamiHHSI pexxuMy, IO MPABUB Y TOW MEPiol, MOTIIK O TPHBECTH
JI0 HerependoavyBaHUX TeOMOJITHYHUX HAcHiaKiB, HeOakxaHux HaBiTh ans CIHIA Ta iHmmnX
YYacHUKIB Koanilii. Ipak 3mymiennii OyB MOTOJUTHCS Ha BCi yMOBHU NepeMUp's, IPOJUKTOBaHI
COIO3HMKaMH. 3HHMILyBaJUcs BCi mporpaMu Ipaky, o MOXyTh CIy>KUTH BUPOOHHLTBY 30poi
MacOBOr0 YpaXKeHHs, i BCi 3acO0M TOCTaBKHU Takoi 30poi, 1o Oynu B po3nopsakeHHi [paky, y
tomy umcii paketu CKAJI. Coro3Ha aBialtisi gictana npaBa KOHTPOITIO MOBITPSHOTO MPOCTOPY
Ha MiBHOYI i MiBAHI KpaiHH, a incriektopu OOH — MOXITUBICTh BiIBiqyBaTH OyIb-Ki BiliCbKOBI
i uBiNbHI 00'exTH. [0 BUKOHAHHS [pakoM yciX yMOB mepeMup's Majia TpUBaTu Aist HahTOBO-
ro embapro. Ockinbku incnekropu OOH notenep mizo3proroTh, 1m0 Ipak TaeMHO 30epirae Ha
CBOIH TEpUTOPii KOMIIOHEHTH 30p0i MacOBOTO ypaXXeHHs, He BiIMOBMBCS BiJ] mpeTeH3iit 1o Ky-
BEHTY, a TAKOXK HE BUIJIATUB HOMY KOMIEHCALIO i HE 3BiJIbHUB yCiX MOJOHEHUX, Jis HaTO-
BOT0 eM0apro TpUBae it HUHI.
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Hyxe TsxkuMm HaciigkoMm i PecryOniku [pak € MixkHaponHi caHKii, orojouexi pe3o-
moniero Pagu besmekn OOH Ne686 i 687, mo BBedW MOBHY €KOHOMIiYHY, TPAHCIOPTHY,
HOBiTpsiHy I BilickkoBy Gnokamy Ipaxy !2. Bonm He ckacoBani i monmni, xoua barnamosi 3
1996 p. OOH Hanmana 103Bia eKkcropTyBaTy HaQTY HA CyMy He OijibIl K 2 MIIpI. J0J. (TIOTiM
cyma Oyna Tpoxu 30ijblleHa) AJIsl OTIaTH BBO3Yy MEAMKAMEHTIB i MPOJIOBOILCTBA, @ TAKOXK IS
MOCTYTOBOrO mnoraieHHs 3aboprosaHocti KyBeiiToBi 3a 3anofisiHuii 30uTok. TakuM 4MHOM,
yHacnijgok BiiiHu 3a KyseiiT PecmyOinika Ipak morpanuna (akTH4HO y DIyXy MiXHApOAHY
i30JIA11i10, OMUHUIIACA Ha y30i4di KOHCTPYKTHBHOI MOJiTHKH B Ilepchkiii 3aToui i y perioni
B IIiJIOMY.

OTxe, y BperyJroBaHHI Kpu3H B [lepchkiii 3arolli B35J10 y4acTh Kijlbka Cy0'e€KTiB MixHa-
ponnux BigHocuH: 1) Pana besnexku OOH; 2) HATO; 3) Jlira apabebkux aepxan 4) CIIIA. Ko-
KeH 3 HUX 3poOMB CBill BHECOK y cIpaBy 3BiJbHeHHs KyBeilTy Bin arpecii, ane cboroasi
O1NBIIICTh YYEHHX 1 aHAIITUKIB 3TO/IHI 3 THM, 110 HOPMH YHiBEpCaJIbHOrO Mi>KHAPOJHOTO Mpa-
Ba B I[bOMY KOH(QJIIKTI OyJiM MOPYIIeHi, a camMa Mpoleaypa NPUHHATTS PillleHb Ha CBITOBOMY
piBHI, 5K i HA perioHanbHOMY, OyJia aX HiSK He 0e310raHHO0.

Pana besneku B pa3i BUHUKHEHHS CYNEpPEYKH UM CIIpHOI CUTYallii, Ha MiICTaBi pillleHHs
OOH ynoBHOBa)k€Ha «PEKOMEHIYBATH HaJIEKHY MPOLEAYpPY UM METOAN BPETYIIOBAHHIY, Oe-
pyu# 10 yBaru npouenypy, o wxe Oyia npuitHara cropoHamu. Cynepeuku IpUaAnYHOro Xa-
paxkTepy MiX Jep)KaBaMmH, 3TiJHO 3 MDXHAPOAHUMU HOPMaMmH, YIIOBHOBRXEHUH pO3IVIsAaTH
Mixnapoguawuii Cyx (ct. 36 Craryty OOH). Slkmo BpaxyBaru Ty odcTaBuHY, 1o Ipak yce-Ta-
KU BHCYHYB (hopmaibHi BUMoru 1o Kyseiity, MokHa Oyiio peKOMEHIyBaTH CTOPOHAM i TaKy
npoueaypy. 3po3yMisio, yMOBOIO TIepeJaHHsI BUMOT 10 CYZOBOi yCTaHOBH Majio O cTaTu BUBE-
eneHHs Bilicbk 3 Kyseiity. Biporianicts Toro, mo Ipak moroauscs 6 Ha Taky Mpoueaypy HeBe-
JMKa, ale MDKHApOJHE MPaBO MICTUTh PSAA MPUHIMIIIB, IO 3aKPIiTUTIOIOTH MPEIANLIaIbHICTh
3aCTOCYBaHHA MUPHUX 3aC00iB BUPILLIEHHS KOHQIIKTY.

s 3anmobiraHHs MOTipIIeHHS CUTYyalii B pa3i 3arpo3d MUPY, MOPYLISHHS MUPY YU aKTy
arpecii Paga be3neku Moxe «3akaiaT BiJ 3aiHTEpeCOBAHUX CTOPiH BUKOHAHHS THX THMYa-
COBHX 3aXO/liB, III0 BOHA BBayKaTuMe HeoOXimHuMu un 6akanumu» (cT. 40). L{i Tumyacosi 3a-
XOJM He TOBHMHHI 3aBJaBaTH IIKOAM MpaBaM Y1 CTaHOBUILY 3aiHTepeCcOBaHMX CTOpiH. Tak, Pa-
na besneku OOH y 1991 p. Ha migctasi ct. 39 i 40 Craryty OOH cxapakrepusysana fii Ipa-
Ky AK «BTOPrHeHHs 30poiiHux cui Ipaky B KyBeilT» i 3axanana BUKOHAHHS TUMYacOBHX 3a-
XOJIiB, 11100 3aM00IrTH MOTIPIIEHHIO CUTYaIlil, a came BigBeneHHs [pakoM, HeraitHo if 6e3yMOB-
HO, ycix cBoix cui 3 KyBeliTy, a TakoxK 3aKkJInKana oOMIBi KpalHH «po3rovyaTy iHTeHCHUBHI Te-
PEroBOpH IS BPETYIIFOBAHHS TXHIX cynepedok» 13 (pes. 660/1990). Cuin 3a3nauury, mwo Paga
Besnexkn OOH yxBanuna 12 pe3omoniid, ajne BCi BOHU Oynu Ay)ke CXOXKUMH 3a 3MIiCTOM i Ma-
noedextuBHuMH. Haragaemo Takox, 1o, 3rigHo 3i cT.46 Ctaryty OOH, nnaH 3actocyBaHHs
30poiiHux cun cknagae Pana besneku 3 monomoroio cBoro BilChKOBO-IITAOHOTO KOMITETY.
3a3HaueHa yMOBa, sIK BiZIoMO, BUKOHaHa He Oyna. Koaninis Ha 4yomi 3i CIIIA cama Bupinnysa-
Ja, MO i B SIKOMY TIOPSIIKY PO3IIOYMHATH.

I'masa VIII Craryty OOH, sik My BxXe 3rajlyBajid BUlle, Ui PerioHanbHOT paan Oe3nekn
nependadae MOXJINBICTb PO3INOYATH [ii, MPUHHATHI IS MIATPUMKH MIKHAPOAHOTO MHpPY H
Oe3neku, 3a yMOBH, 110 Taki Jii cyMmicHi 3 UijsiMu ¥ npuHiuunamu Opranizadii (ct. 52). [pa-
BOBa OCHOBa B3a€MUH JepkaB-uieHiB JIAJ] moOynoBaHa Ha Widii HU3LI CTaTyTHUX JOKY-
MEHTIB, Takux sk OnekcaHapiicbkuii npotokon 1944 p., Cratyt Jlirm apaOCbKuX AepikaB
1945 p., Jlorosip nmpo cmijbHy 000pOHY i eKOHOMi4He cniBpoGiTHuuTBO 1950 p. 14 Crarrsa 5
Craryty JIA]] roBopuTh, O NepKaBaM-4iieHaM 3a00pOHSETHCS 3aCTOCOBYBAHHS CHITM IS
BUPIIIEHHS cynepedok Mix aepxkasamu-uneHamu JIAJL. Lls ymoBa ninkom Bianosigae Crary-
toBi OOH i npu upoMy nopyurye Take NUTaHHs: IKUMH 3aC00aMU MalOTh NPABO CKOPUCTATH-
cs aepxaBu-uienu JIA/L i cama opraHizauis B pa3i BAHUKHEHHS KOHQUIIKTHOT cUTyalil Mix
HUMM?

[TuTanHs po Te, sIK MOBWHHI BUpIllyBaTUCS cynepeuku B pamkax JIAJL, neranizyerbcs. Y
CraTyTi MPHITy CKAETHCS MOMKIIMBICTB JIJISl CTOPiH, 10 CIIEPEeYaloThCs, 3BEPTATUCS 32 PillleHHIM
no Pamm JIAJl, ogHak TiTBKH 3 MUTaHBb, 10 HE CTOCYIOTHCS CyBEPEHITETY il TepUTOpiasibHOT
uinicHocTi. Y crarti 5 Pany Jliru Bu3HaueHo apOiTpoM [Uist BUPILLIEHHS CYTIEPEeUoK, ki 00uaBi
CTOpPOHM I00pOBiUIBHO MepenatoTs y Pamy. Takum yrHOM, MOXHa cka3ary, 110 B paMkax Jliru
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apaOCbKuX JepikaB nepeadadyeHa Mi>kHapoIHO-IPaBOBa MOMKIJIMBICTh 3aCTOCYBaHHS apOiTpax-
HOI MPOIeAypU CTOPOHAMH, IO KOH(IIIKTYIOTbh, aje IeTallbHO BOHA He periameHToBana. Ot-
ke, SIK MoKa3aya MpakTHKa Mi>KHAPOIHUX BiJHOCHH y perioHi, cuctemy JIAJ] BapTo BU3HATH
TIEBHOIO MipOl0 HeJoCcKOoHaow. Hivoro Ginbln ieTani3oBaHOTO YW FOPUIMYHO BU3HAYEHOTO
JnoxkymenTu JIAJI He NpONOHYIOTb.

Craryt OOH He nos'si3ye aii perioHaJbHUX OpraHiB O0e3neku 3 yperyatoBaHHs Mi>XKHApO.-
HUX CyINepeyuoK 3 iXHbOI KOMIETEeHIIi€l0, 3a(ikCOBaHOI B CTaTyTax LUUX opraHiB. Bin nuiie
o0yMoBtoe Taki TxHi aii BignosigHicTio ix Ctaryty OOH. Takum unHoM, sikOu Pana besneku
OOH ynoBHoBaxxuna Ha Te Jliry apabcekux nepxas, JIAJ] morna 6 3actocyBatu AesiKi CHIOBI
METONIU Il BUpillleHHs1 KOHQITIKTY, 1m0 Oyio 6 sorivHime, Hix yyacts CIIIA, i Bignosigano
0 HOpMaM Mi>XKHapOAHOTO Tpasa (IMpo e(heKTHUBHICTb, 3BUYAHO, TyT HE HIEThCS).

SKio k mpoaHallizyBaTH MidKHAPOAHO-IPABOBY pErIaMEHTALil0 Y4acTi B 3a3HAYEHOMY
30poitHOMY KOHQJTIKTI iHIIOT perioHaNbHOT MiXkHapoIHOT opraHizaiii, a came HATO, To Buma-
JILOBY€ThCS Taka KapTuHa. [liBHiuHOaTmanTHuHa Pana HATO 3i6panacs 10 ceprast 1991 p. Ha
3acilaHHs U KOHCYbTallil 3 MpuBoMy cTaHoBHINA B [lepchkiii 3aroi.

JleB'sTh nepkaB-usieHiB 3axigHoeBponeiicbkkoro Coro3y 4 BepecHS JOMOBHIIUCS MPO
3MiIHIOBAaTH MiXHapoaHe emOapro npotu Ipaxy. [Iponosxumnucs koHncynbrauii B [TiBHiuHOAT-
JMaHTH4YHiM Pani 7 BepecHs WO0a0 NONITHYHUX, BIICLKOBUX Ta EKOHOMIYHUX MOAiN y 3aromi 15,
Sk yxe Bimomo, kpainn HATO cTanu mpoBigHOIO CHJIOK0, IO po3TpoMuIia arpecopa. Bpaxo-
BYIOUM CKa3aHe, JIOLIJIbHO 3BepHYTH YBary Ha Te, 1o cT. 5 Jloroopy 1949 p. npo cTBOpeHHS
HATO rosoputh: «CTOPOHU MOTO/DKYIOTHCS 3 TUM, 110 30pOitHUI Haraj Ha ofHy ab0 KiJTbKOX
3 HuX y €Bpomi un [liBHiuHil AMepuli Oyzne po3misaaTcs K Hamaj Ha HUX y LiJoMy H, OT-
ke, MOTOMKYIOThCA 3 TUM, LI0 B pasi, KO MoAiOHMH 30poiitHUi Hama] MaTUMe Micle, KOXHa
3 HUX, Y MOPSAAKY 3[iliCHeHHS MpaBa Ha iHAMBIAyajbHY UM KOJEKTHUBHY CaMOOOOpPOHY, BU3HA-
Hy Crarrero 51-o1 Craryty Opranizauii O0'eqnannx Haniit, nonomosxke JloroeipHiii cTopoHi
4y JIOroBipHUM CTOpPOHaM, Ha sIKi HanaJlv, IUIIXOM HeraiHol iHAWBiTyalbHOT YK CHiNBHOT [il,
Ky BBaXka€ 32 HEOOXiHY, X J103aCTOCYBaHHS 30pOHHOI CHUJIHM 3 METOIO BiJTHOBJICHHS i Jalib-
woro 30epexxeHns Oe3neku [TiBHiYHOATIAHTHYHOTO perioHy» 10, Sk Gauumo, y JloroBopi He
nepeadauyeHo aKTUBHE BTPYYaHHS B KOHQIIKTH 32 MEKaMH PErioHy, HaBiTh SKIIO Le Ma€ JIy-
e BaKJIMBE CTpaTeriyHe 3HaYEeHHS .

AHali3 MmepeKoHye, M0 HeMmopyIIHicTh ayxy i OykBu Cratyty OOH, piBHiCTh Y MiXHa-
POIHMX BiTHOCHHAX yCiX cy0'€eKTiB MiXKHApOAHOTO MpaBa, yperynboBanux Ctarytom OOH, —
1€ B Cy4acHUX YMOBAaxX €JJMHUN YHiBepCAIbHUI Mi>KHAPOIHO-IIPABOBHI IHCTPYMEHT, SIKUH 10-
KM 1€ 371aTeH 3a0e3neunT MUp i 6e3neKy Ha Hawii niuaneTi. «CaMMiT THCAYOMITTSA», TIPOBe-
nenuii ['enepanbHoro Acambneero OOH, cymHo Bigomi moxii 11 Bepechst 2001 p. B Hero-Hop-
Ky CBiZuyaTh MpO aKTyajbHICTb TpaHc(opmaLii cBiToBOro mpasonopaaky. OqHak 1e Mae OyTH
TpaHcopMallis, BUpoOIeHa MiXkKHApOIHO-TPABOBUMHI METOIaMH Ha OCHOBI PiBHOCTI JepikaB
3 ypaxyBaHHAM c()OPMOBAHOT CTPYKTYPH PETiOHATLHUX CUCTEM Oe3MeKH, y ToOMH Yucii i Jliru
apaOChKUX JIepXKaB.

TaknuMm unHOM, y pa3i BUHMKHEHHS Mi>KHAPOAHOTO KOHQUIIKTY (BIHCHKOBOTO YM 31aTHOTO
NPU3BECTH JI0 BilfHM), HOro BperyJIOBaHHSAM MOBUHHI omikyBaTucsi Hacamnepen Pana besne-
ku OOH i BiAmoBijHA perioHalbHA OpraHizaiisi, MO Mae MOXJIMBICTh 3a0€3MEUUTH MUP Y
perioui. [Tpu npomy Paga beaneku OOH wmae aisitu pimnyuirnie i akTHBHille, KOHTPOTIOBATH i
CIPSMOBYBATH Jlii BCiX YYaCHHUKIB, IO MPAIIOIOTh HAJ BPETYIIOBAaHHAM KOHMIIKTY, po3po0-
JISITY TUTaH BIUIMBY HA CHUTYAILIO, PETEIBHO CTEXUTH 32 THM, 00 yperyaroBaHHS perioHalb-
HOTO KOH(JTIKTY He CTajo MPUBOAOM i BAAJIOI0 MOXJIMBICTIO AJIs1 OKPEMUX KpaiH peastizyBaTu
CBOI reonoJiTU4Hi iHTepecH. 3abe3MneueHHs JOTPUMaHHS HOPM MIKHApOJHOrO IpaBa BCiMa
YYaCHUKaMHU MiXHApOAHUX BiJHOCHH i CTBOPEHHS €(PEKTHMBHOTO MeXaHi3My BperyJOBaHHS
KOHQIIKTiB (0COOMUBO 30pOHHIX) MAlOTh CTATH OCHOBHUMH 3aBIAHHSAMH UIS IeprKaB-ydac-
HukiB OOH Ha cyvacHoMy eTarti.

1 YVemas Opranusanmn O6semunennsix Hauuit / MexayHapogHoe my6nudsoe npao: COOPHHK T0KY-
meHToB. T.1. — M., 1993. — C. 404.
2 Tam camo.
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3 Tam camo.

4 The Alexandria Protocol (7 October 1944) // http. www.al-bab.com.//arab/docs/league.htm./;
Charter of the Organization of American States //http. www.oas.ogr.//;
Constitutive Act of the African Union //http. www.oau-oua.org/docs.

5 Hlapunos V. 3. MesxyHapoaHble OTHOLIEH!S B pernoHe [Iepcrickoro 3aamsa i poib He(TIHOro hak-
Topa (3amazx u cTpaHbl perroHa). Jluc. kana. Hayk. Jumiomarnueckas Axanemust MUJL PO.. http./disserta-
tionl.narod.ru.

6 Resolution of the UN Security Council (SC Res.) Ne 660 (1990) of 2 august //http. www.un.ogr.//russ-
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Topa (3amaz u cTpaHbl peruoHa). Jluccepraiis Ha CONCKaHKMe Hayd. CTENeHH KaHanaara Hayk. Jluruiomaruye-
ckas Akagemuss MUJL P®.// http./dissertation].narod.ru.

W Tam camo.

12 SC Res. Ne 686 (1991) of 2 march //http. www.un.ogr.//russian/documen/sc.docs.htm;
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Joint Defense and Economic Cooperation Treaty Between the States of the Arab League (17 June 1950,
2 February 1951, and 16 February 1952) //http. www.al-bab.com.//arab/docs/league.htm.
15 http.www.nato.int//update/1990.
6 Cegepoamnanmuueckuii Jlorosop// http.www.nato.int/ docu/update/1990.

Ompumano 10.01.2003
Pe3rome

B crarbe aHANM3UPYIOTCSI MEXXTyHAPOAHO-TIPABOBBIE aCHEKThl PErHOHANIBHON CHCTEMBI 0€30MacHOCTH.
OGOCHOBBIBAETCSI MOJIOKEHHE OTOM, YTO PABEHCTBO B MKy HAPOAHBIX OTHOLICHHUSX BCEX CYOBEKTOB MEXK/IY-
HapoAHOro npasa, perynupyemsix Ycrasom OOH, — 3T0 B COBpeMEHHbIX YCIOBHAX €IMHCTBEHHBIII YHUBEp-
CaJIbHBIN MEXTyHapOAHO-TIPABOBON MHCTPYMEHT, KOTPBI MOXKET o0ecriednTh MUpP U O€30MacHOCTh Ha Halleil
rianere. Haspena HeobXoammocTh TpaHC()OPMALMH MHPOBOTO IPABOIOPS/KA, OAHAKO 3TO AOJKHA OBITH
TpaHcdopmalys, MPou3BOAUMAs MEXLYHAPOIHO-TPABOBBIMM METOJJAMH Ha OCHOBE PaBEHCTBA rOCYAAPCTB U
C YYETOM CJIOXKHBILIEIiCS CTPYKTYPBI PErMOHaJBHBIX CHCTEeM 0e30macHOCTH, BKIto4as Jury apabckux rocy-
napctB. ObecneyeHre CoOIOIeHIs HOPM MEXK/LYHAPOIHOTO MpaBa BCEMU yYaCTHUKaMH MEK/y HAPOIHOTO CO-
oOmiecTBa, pa3padoTka epeKTHBHOrO MeXaHU3Ma yperylnupoBaHus KOHPIUKTOB (0COOEHHO BOOPY>KEHHBIX )
JOJDKHBI CTaTh OCHOBHBIMH 3a7aduaMu Jutsl rocynapcte-uiienoB OOH Ha coBpeMeHHOM aTare.
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Y KUWIBCbKOMY YHIBEPCUTETI NPABA

Al IMUTPIEB

Anamoniit leanosuu /Imumpicee, kanouoam ropu-
OuyHuUx Hayk, nepuwiuti npopexmop Kuiscoroeo
VHisepcumeniy npasa

KHWIBCHKHM YHIBEPCUTET ITPABA V 2002 POIII

KuiBcbkuii yHiBEpCUTET TpaBa B MUHYJIOMY POIIi 3p0OWB BAXKITUBHI KPOK JIO MOJiMIIIEHHS
MiATOTOBKY CHELiaNiCTiB Ta MaricTpiB npasa it BOIHOYAC 3aM10YaTKyBaB IiITOTOBKY HAyKOBHX
kazapis. Y 2002 p. B YuiBepcureTi 3a pimeHnsaM Koserii MinictepcTBa ocBiTH 1 Hayku YKpaiHu
BIIKpUTO acmipaHTypy 3 TaKuX cleliallbHOCTel:

12.00.01 — Teopis Ta icTopist AepKaBy i MpaBa; iCTOPis MOMITUYHHX i IPABOBUX YUCHb;

12.00.03 — nuBiNbHE TPaBO i NUBIIBHUN TIPOIIEC; CiMeliHe TPaBo; Mi>KHAPOHE MPUBATHE
paBo;

12.00.05 — TpynoBe mpaBo; MPaBo COILiaIbHOTO 3a0e3MeUeHHS;

12.00.07 — Tteopist ympaBiiHHS; aAMiHiCTpaTHBHE MpaBo i mpouec; (iHAHCOBE MpaBo;
OaHKiBCbKe MpaBo;

12.00.11 — Mi>kHapoHE MpPago.

3a pesynasTaTaMM BCTYITHHX BUNPOOYBaHb JI0 acmipaHTypu YHiBepcutety B 2002 p. 3apa-
XOBaHO JIBOE acIlipaHTiB JICHHOI Ta 3a04HOT (hOPMHU HaBUAHHS, a IIECTEPO OCi0 JicTan MOXK-
JIUBICTH 37100yBaTH BUCHHI CTYMiHb KaHAMIATa IOPUANYHUX HayK. Cepe/l HUX He JIIIe BUITY-
ckHukn KuiBchkoro yHiBepcuTeTy mpaBa, a it mpexnctaBHuKH KHiBCBKOro HalliOHanIbHOTO
yHiBepcutety imeHi Tapaca llleBueHka, KuiBcbkoro HalioHaJbHOrO €eKOHOMI4HOTO YHiBEpCH-
teTy, [Iprkapnarcbkoro yHiBepcuteTy iMeHi Bacuns Credanuka. LlikaBo, 1110 17151 BCTYTHUKIB
HalinpuBaOnMBimoOw BUsABMIAcs crieniaabHicTh 12.00.05 — TpynoBe npaso. | 1ie He BUMaKoO-
BO, ToMy 1o 3 2002 p. Ka(be;[py LUBIJIBHOTO TpaBa i TIPOLIECY, TPYAOBOTO MpaBa OYOIIOE
A1.1. besyria — Bimomuii y HawIii kpaiHi q)axmeub y rany31 came TpyJI0BOTO NpaBa, ska BiKe Mae
BEJIMKUIA BIACHUI JOCBi Y MiATOTOBLI HAyKOBHX KaJpiB Ta MOCTiHHO PO3IIMPIOE KOJIO MPH-
XWIBHUKIB, IKi XOT1IK 6 cTaTH 11 yYHAMHU.

Binkpurrst aCHIpaHTypH B KuiBcbkomy yHiBepcuteti mpasa m}:[TBep,ano Ha l'[paKTI/I]_Il
l'[paBI/IJ'[I)HICTL KOHIIETIIii #oro CTBOPEHHSI, Ky OOIPYHTyBaB BioMuli y Hamriii kpaiHi op-
radizarop ropuanaHoi Hayku akagemik H0.C. lllemmryyenko; a camMe: KOHIEIIiT pO3BUTKY BH-
1101 FOPUINYHOT OCBITH, sika nepeadauae i 30amkeHHs 3 QyHIaMeHTaTbHUMH TEOPETHUHUMHU
JOCITiPKeHHAMU B rany3si npasa. JKutre3gatHicTh i€l koHUenuii miaTBepanna i Haropoaa
MixHapoaHoro Biakputoro PeiiTuHry mnomynspHocTi Ta sikocTi «3omora @opryHa». Came
8 muctomana 2002 p. BigOymacs ypouucTa liepeMoHis BpydeHHs KHiBCbkoMY YHIBEpCHTETOBI
npasa (pekrop — lllemuryuenko H0.C.) cpibHoi Menani «He3anexHicts YkpaiHu» B HOMiHamil
«3a cTBOpEHHSI YHIKAJILHOTO OCBITHRO-HAYKOBOTO KOMILIEKCY Ta (hOpMyBaHHS HOBOI reHepailii
IOPUCTiB-TIPABO3HABIIIBY.

[TinTBepmKeHHAM TOTO0, IO 15l HArOPOJa YHIBEPCUTETY HE € BUIMAAKOBICTIO, CIIyTYIOTh Ha-
ropoay MOro CTyIEHTIB — MepeMOXLiB pi3HUX KOHKYypciB: ctymeHTa IV kypcy KuiBcbkoro

© A.lL. Imutpies, 2003
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Y KuiBcbkoMy yHiBepcuTeTi npaBa

yHiBepcuTeTy npasa Tapaca Jiguua (HaykoBuii kepiBHUK AoueHT C.B. BoOpoBHUK) Haropon-
JKEHOTO AMIUIOMOM 3-To cTymeHs MiHicTepcTBa OCBITH i Hayku YKpaiHU sK mepeMoxKIs Bee-
YKpaTHCBKOT CTYIEHTCHKOT ONiMITiaan i3 crerianbHocTi «IIpaBo3HaBcTBOY; cTyAeHTKH IV Kyp-
cy KwuiBchkoro yHniBepcuteTy mnpaBa Oinbru @DemnopoBChkoi, fka B3sJla yd4acTb Y
X MixBy3iBCBKill CTYeHTCBKill HayKoBii koH(pepeHnii «Hayxka i Buma ocsita» (16—17 Tpas-
Hs1 2002 p., M. 3anopixoks). 3a HAyKOBY JOTOBiJb Y CeKLil «ArpapHe, eKOJIOTiYHe Ta IPUpPO-
nopecypcue paBo» Onbra @enopoBcbka (HaykoBHii kepiBHUK nipodecop H.P. Manumesa) ot-
prMalia MoXBajibHy IpaMoTy Ta MOASKY opraHizaropa KoH¢pepeHuii — ['ymMmaHiTapHOTO yHiBEp-
CUTETY «3amopi3bKuii IHCTUTYT JACPKABHOTO Ta MYHILIMNAILHOTO YIIPABITiHHS.

Bimomo 1ie 3 gaciB hopMyBaHHSI pUMCBKOTO TpaBa, M0 IOPUCT — I HacaMIiepe] BUCOKO-
OCBiYeHA JIIOJIMHA, KA Ma€ He JIMIIe eHIUKIONEeUYHI 3HaHHS B Traiy3i mpasa, a i mmboko
o0i3HaHa 3 icTopi€to, MOITUKOI, IHIIUMU cepamu cycriibHOTro UTTA. Tomy B KuiBcbkomy
YHIBEPCUTETI MpaBa 3aCHOBAHO CTYACHTCHKY TeaTpajibHy CTyHito «Bepcii» mia kepiBHULITBOM
pexucepa 10.0. Cymika. ¥V rpyani 2002 p. BigOynacs npem’epa mepinoi BUCTaBH Tearpy —
cnekTakmo «O0MaHyTH f0moy» 3a I’ ecoro Exxena Kamenenpkoro Ta Poniona Illeapina.

Boxe nBa poku nitoTh CIIOPTUBHI cekIii YHiBepcuteTy. Haciinkamu Takoi poboTu cramu
BUCOKi CIIOPTHBHI JOCSTHEHHS W Haropoxu HalMx CTyAeHTiB. Tak, CTyaeHTKa BHITyCKHOTO
kypcy Tersna Jlebenea crana cpiOHUM MpPU3EPOM YEMITIOHATY CBITY 3 OOKCY cepell XKiHOK Y
Jerkiii BaroBiil kareropii, crynenTka | kypcy PiBHeHchkoi ¢inii KuiBcbkoro yHiBepcutety
npasa nocina II miciie Ha yemmioHari €Bponu 3 Kapare.

CBO€EPIIHUM BiIKPUTTAM IS YHIBEPCHTETY cTaio Te, 1o crydeHtka 1V kypcy Jlecs
Marseesa 3aBotoBaina TuTya «Mic Kuesa — 2002». XoueTbes modakaTH JaNbIIMX YCHiXiB CTY-
neHtam KuiBCHKOro yHiBEpCHTETY TpaBa, y SIKOMY Ha MPAKTHL peali3yeTbesl KOHIIETILis
BCeOiYHOTO PO3BUTKY JIOAWHU-TIpaBHUKA X XI CTONITTS.

Ompumano 10.03.2003
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FOPUOUYHA OCBITA B YKPAIHI.
AKTYAIbHI MPOBJIEMU

O.M. KOCTEHKO

Onekcanop Muxkonaiiosuuy Kocmenko, ooxmop
IOpUOUYHUX HAYK, npoghecop, 3asidyeau 8i00iny
npoodneM KpUMiHAIbHO2O NpPABd, KPUMIHONO02IT ma
cyooycmporo  Incmumymy Oepocasu i npasa
im. B.M. Kopeyvkoeo HAH Yxpainu, 3asioyeau
Kagedpu kpuminanbHo2o npasa i npoyecy
Kuiscvrozo ynisepcumemy npasa

€BPOIIEMCBHKA IOPUAUYHA OCBITA
(KoHIeNnTyaJbHUI miaxix)

InTerpaniiini nmpouecu B €Bpomni mpuckopuivcs, i 1e odeBuaHO. Iloctae morpeba B
Mi3HAHHI HOBHMX 3aKOHOMipHOCTEH, SKi CpUYMHAIOTH i mpouecu. Lle crocyerbes i iHTeTr-
paLiifHUX IpoLECiB y ray3i OCBiTH, BHACIIIOK SKUX BUHUKAE HOBUII BUM OCBITH — €6ponelico-
xuti. €Bporneiichka OCBiTa — 1ie, 3 HAIIOTO MOMISALY, OCOONMBHUI BUJ OCBITH, SIKUW TIOJISATAE Y
(hopMyBaHHI B JItofieit 3HaHb, HEOOXITHUX JIJIs1 BUPIIIEHHS TPOOJIEM, 1110 € CIITBHUMH ISt BCiX
HapofiB €Bponu. BinnoBinHo, HayKy, SKa TOCITIHKY€E 3araJbHOEBPONEHCHKI PpoOIeMHu, MOX-
Ha OyJio © Ha3BaTH €6PO3HABCINEOM.

XoueMo MU TOTO YH Hi, ajie eBporneiichbka OCBiTa (K i €BPO3HABCTBO) HE MOXKE PO3BUBATH-
cs1 6e3 NeBHOT KyJbTYpHOT ifel, sika BigirpaBana 6 pons iHTerpauiitnoi nigsaausu. 1o x 1e 3a
inesa? Ha mMoro mymKy, eBpomeichka OCBiTa Mae 3aCHOBYBATHCS Ha iliel, sika PO3BHHETHCS Ha
ocHoBi ineosorii [TpocBiTHUITBA. [leTanbHiln MipKyBaHHS BEIyTh 10 BUCHOBKY, 1110, 3aBJIs-
4ylo4H came IIiit izeosorii, B €Bpori copMyBasiack HOBa colliallbHa KYJIBTYpa, sKa it 3a0e3-
MeYnsia €eBPONneiCchbKuil MOCTy.

IIpocBiTHUIITBO yTBEpAMIIO B €BPOIIi i€I0 «LIapCTBA PO3yMY», OCKIJIBKH BiH BU3HAHUI
€IMHUM 3ac000M Mi3HaHHS 3aKoHiB «Martepi-Ilpuponu», SKUMH MalOTh KepyBaTHUCS JIIOIU Y
cBoeMy kUTTi. Ll iges gana 3Mory eBpomnelchbkUM HapoAaM Mo30aBUIINCS CepeAHbOBIYHOTO
00CKypaHTH3MY, KOTPHI MPOSIBISABCS K CBABI/UIS BIaay M iTF03i1 HACENEeHHs, IO € KOPEHEM
YCUTAKUX COLIATbHUX Herapasis.

VY3romKeHHs JKUTTS €BPOTEHCHKUX HapoliB i3 3akoHamu «Marepi-Ilpupoau» 3aBasku
NPOCBITHUIBKIN i/1el «I1apcTBa po3yMy» C(OpPMYBajo HOBY COLIaNbHY KYIBTYpY, IKa HE JINIIe
CTIpHsiia PO3BUTKOBI IIUX HAPOJIB, a i cTana, Ha MOIO TyMKY, TepeayMOBOIO 00’ €THABYMX MPO-
ueciB y €spomi. [ ue Tomy, mo 3akonu «Marepi-IIpupoan» € yHiBepcalbHUM iHTErpaTopoMm,
TOOTO YMHHUKOM, SIKUI CTaB «CHiJIbBHUM 3HAMEHHUKOM» JKUTTS BCiX HApOLiB y BCi yacu. 30k-
pema, Taky pojib BiJirparoTh 3aKOHHM MPHUPOIAHOTO TpaBa, HA OCHOBI SKHX BinOyBaeThCs
30JIMKEHHSI TTPABOBUX CHUCTEM Y CydacHiit €Bpormi. A 1ie, CBO€I Ueproro, o3Havae, o ifes
NPUPOOHO20 NPABA MAE CMAmL OCHOB0I0 | 015 iHmeepayii opuduunoi oceimu ¢ €sponi. lle
MO)KHa OOTPYHTYBaTH TAaKUM YHHOM.

IIle T'yro I'poiii mOMiTHB, IO MPABO3HABCTBO MOXKE OYTH CIPABKHLOK HAYKOBOIO JIMIIIE
TOJi, KOJIM BU3HA€E Y4acTh MPUPOJHN Yy TBOPEHHi npasa. Bin nucas: «bararo xTo 1o nporo yacy

© O.M. Kocrenko, 2003
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KOpuanyHa ocBita B YkpaiHi. AkTyanbHi npoGnemu

HamaraBcs HajaTu Uil ramysi (}opncnpyaeHuu — O.K.) HayKOBY (bopMy, aje HiXTO He 3Mir
IOTO 3pOOWTH, Ta i, IO MpaBi KaXydH, 1e i HeMOXIIHBO OyIio 3MiCHATH iHaKIIe 5K .
BiJOKPEMHBIIIH T€, II0 BUHHUKIIO BHACTIIOK YCTAHOBJIEHHS, BiJ TOTO, IO BUHHUKAE 3 CaMOi
npupoau» . [leBHo, came 3aBasKu TOMY, 10 y npasi € nomidena ['yro ['pouiem npupodna oc-
HO6d, CTa€ MOXKJIMBOIO iHTerpallisi 3aKOHOIaBCTBA B €BPOIIi, a Y 3B’53Ky 3 L[M — caMa iHTer-
pauis IopUINYHOT HayKH, IOPUAUYHOT OCBITH i PAaBOBOI KyJIBTYPH €BPONEHCHKUX HAPOIB.

Taxuit caMuii miaxig MOXJIMBUHN y MOIIyKaX KOHLENTYyaJlbHOT OCHOBH €BPOIEHCHKOT iHTe-
rpauii He JIMIIe MO0 MPaBOBOT, a ¥ MO0 IHIIKMX ray3eil ocBiTH B cydacHiii €Bpomi. [IpoTe
JUTS 11OTO Tpeba, BpaxoByroun nocBin [IpocBiTHUIITBA, chopMytOBaTH inero, ska 0, reHepy-
I0YH CyYacHY COIliaJIbHy KYJIBTYpy €BpOIH, CTala OCHOBOIO OCBITH ii HAPOJIB, Y TOMY YHCIi
i1 Tak 3BaHOI €BPOMENCHKOT OCBITH.

3 MOro MomsLy, € BCi MiJICTABA BBAXKATH, 1110 TAKOIO iJICEI0 MOXKE CTaTH iJies COL[ialbHOTO
HaTypajisMy. BoHa nonsirae y Bu3HaHHi TOro, 110 CYCHIILCTBO ICHY€E 3a 3aKOHaMu «Marepi-
[Ipupomn», a #oro PO3BUTOK BU3HAYAETHCS COLIABHOIO KYJIBTYPOIO JIFOIEH, sIKa TIOJIATAE B y3-
FOKEHOCTI IXHBOT BOJI Ta CBIZOMOCTI 3 LIMMU 3aKOHAMM.

Buxomstun 3 nporo, (1)yHKL[1€IO OCBITH, y TOMY YHCIIi i €BPOTEHCHKOT, € CIIPHSHHS y3TOKe-
HOCTI BOJIi Ta CBiZIOMOCTI JIFOJe# 13 MPUPOAHUMH 3aKOHAMH COL[iaJIbHOTO YKHUTTS.

ITpu ubomy ciin maru Ha yBasi Take. [IpaBo €Bpomneiicbkoro Corosy («€Bporeiicbke mpa-
BO») €, 0€3yMOBHO, B)KJIMBUM YMHHHUKOM €Bponeicbkoi iHTerpauii. [Ipore, Ha MO IyMKY,
chorofHi i y €Bpori, i B YkpaiHi MepeoliHI0eThCS pOJib MPOLECY «EBpoMeizamii» yKpatHChKO-
r0 3aKOHOMABCTBA JUIS iHTerpallii i HeMOOIIHIOETHCS POJIb MPOLIECY «EBpoMeEizaii» coyians-
HOI, Yy momy yucii i npagogoi Kynomypu epomaoan Ykpainu.

Jns 3abe3nedeH s coliaabHOrO MOPSAKY, SIKUH OXOIUTIOE i BOMpae B cebe i MpaBonopsaok,
MpaBOBa KyJIbTypa IPOMaJSH Biflirpae, Ha MO€E MEPEKOHAHHS, BUPILIAIBHY POJIb.

B ycsakomy pasi 0e3 «eBpomneizalii» npaBoBoi KylIbTypH IpoMaisiH YKpaiHu cama 1o co0i
«€eBpoOTIEi3allish» YKpaTHCHKOTO 3aKOHOABCTBA MOYKE MaTH JIMIIE «marnepoBi» Haciigku. [Ipote
Cy4acHi KOHIIETIIiT eBporeichKol iHTerpallii He BpaXoBYIOTh Takuii JEHOMEH, 5K €8pOnelicoka
npasosa kynemypa epomadsn. Came 3aBIsKH 1l HOPMH €BPOTIEHCHKOTO MpaBa JIUIIe H MOXYTh
JsITH, a He 3aJIMIIaThCs «Ha nanepi». L{eit BUCHOBOK BUIUIMBAE 3 TaK 3BaHOT «KYJIBTYpPHO-TIpa-
BOBOT KOHLEMNL{T 3a6€3MeYE€HHs COL[iabHOTO MOPAAKY» 2. 3TiHO 3 i€ KOHLIeHuiCIQ MpaBoOBY
JepxaBy He MOXHa MOOYIyBaTH, CIMPAIOYUCH JIUILE Ha MOJITUYHY BOJIO «BEpXiB». [T MOXKYTh
NPUPOJHUM YHHOM yTBOPUTH TaK 3BaHi «IPaBOBi FPOMAISHI», TOOTO TPOMAISHU 3 HAJIKHOIO
TPaBOBOIO KYJIETYPOIO. A xiba «mpaBoBa €Bpomna» Moxe YTBOPHTHCS iHIMM YnHOM? Byab-saKi
«TEXHOJOTi» Po30yToBH npaBoBoi €Bponu oe3 yqaCTl TPOMAJIiH 3 HAJIEKHOKO NPABOBOIO
KyNIETYPOIO — LE BOJIIOHTAPH3M i yromism. Jlns yuacti B 1iii po30OyIoBi rpoMajiaHi YKpaiHu
MOBHHHI MaTH HaJIEXHY MPABOBY KyJbTYypy. [IpoTe ChOroAHilIHii CTaH CyCniabHOTO XKHUTTS B YK-
paiHi CBiIYMTB, IO HAllli FPOMASIHU TIOKH 10 3aJIMIIAI0THCS 3apyYHUKAMK KOMIUIEKCY CBaBOJi
i1 imro3iif, T00TO, CBOOOAN, HE OOMEKEHOI COIiaNBEHOI, Y TOMY YHCII MPABOBOIO KYIIBETYPOIO.

CaMe TOMy BapTO HaroJOCHTH, IO PO3BUTOK €BPONEHCHKOT FOPUAMYHOT OCBITH B YKpaiHi
MO)KE MaTH BIUTUB Ha yKpaiHCBhKE CYCITiIBCTBO JIUIIE 32 YMOBH, IIIO TaKa OCBITa MMO€IHYBATH-
METbCsS 3 PO3BUTKOM Yy TpoMajsiH YKpalHM €BpOIEHCBhKOI MpaBoBOi KyJIbTypu. be3 Takoro
MOEIHAHHS iHTerpauis YKpaiHu B €BPONEHChKY CHiJIBHOTY HEMOXJIIMBA.

Ha sikiii %e 0CHOBI cTae MOXKJIMBOIO «IpaBoBa €Bpornay, TOOTO IHTerpalis HalioOHATbHUX
MPAaBOBUX CHCTEM €BPOIEHCHKUX KpaiH i MPaBOBUX KYIBTYp IXHIX TPOMAJsSH y €BPOMEHCHKY
MPaBOBY KyIbTYypy?

3rigHo 3 MPHUHLMUIIOM COILiaIbHOTO HATypali3My, TaKOI0 OCHOBOIO Ma€ CTaTd iJeoJoris
NpUpOIHOTo Npasa. Bimomuit dpanmy3skuit yuenuii — couionor E. JlfopkreiiM, nepeKoHINBO
BU3HAUMB POJIb Li€T i1e00ril B OPUANYHIN OCBiTi Ta MpaBoBii KynbTypi. Po3kpuBarou ii 3Ha-
YeHHs Ui CTYAEHTiB-paBO3HABLIB, MHCaB: «... Haiikpamii yMu BHU3HAIOTb CHOTOAHI He-
OOXiTHICTB AJIS CTYAeHTa-TPaBO3HABI HE 00MEXYBaTUCh TIIYMAuCHHSIM FOPHINYHIX TEKCTiB.
Sk110 HacnpaB/i BiH MPOBOIUTH BECh CBiil Yac Y KOMEHTYBaHHi TEKCTIB, i TOMY CTOCOBHO KOX-
HOTO 3aKOHY HOro €1MHa TypOOTa — HaMaraTucs BraJatu, SIKiM Mir OyTH HaMip 3aKOHOJABIIA,
y HBOTO 3’SIBJISIETHCS 3BUYKA OAYUTH Y BOJIi 3aKOHO/IABLIS €IMHE JKEPEIIo MpaBa. A 1ie 03Hadae
npuitMatu OykBY 3a JIyX, BUAUMICT — 3a peanbHicTb. [IpaBo yTBOpIOETHCS B MIMOMHAX
CYCIIIbCTBA, & 3aKOHO/IABELIb JIMIIE OCBAUYE MPOLIEC, AKH 3MIHCHIOEThCS 6e3 Hhoroy 3. Came
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TOMY CTY[AEHTOBi-pPaBO3HABLIEBI, 1110 BUBYAE €BPOIMEiCbKe MPaBo, TaK CaMo 5K i CTYAEHTOBI,
IO BUBYA€E HAIliOHAJbHE MPaBo, Tpeba Mi3HATH 3aKOHH MPHPOIHOTO TpaBa, abW B IXHBOMY
CBITJIi HABYMTHUCS MPABUIILHO 3aCTOCOBYBATH YMHHI HOPMH, SIKi BiH BUBYAE. [HaKIIe KaxKyuH,
CTYJICHT-TIPaBO3HABEIb MA€ Mi3HATH «IIPUPOJIHI KOpEHi» HOPM €eBporeiicbkoro nmpasa. «Toxi, —
sk 3a3Hadae E. JropkreiiM, — BiH yxe He Oyae O0aunTu B IOpUAMYHMX (OpMyNax IOCH Ha
KIITAJIT TAEMHAYHMX BUCIIOBIB OpaKysa, CMHUCI SKUX BiH MOBHHEH BiT4yTH, BiH 3MOXe 3pO-
3yMITH 3HaU€HHS LUX POPMyYJ HE 3a HaMipoM MEBHOT JIIOAWHU Yu acamOuiel, a 3TriJHO 3 CaMoo
NPUPOJIOKO PEATIBHOCTI 4.

OTKe, OCHOBOIOJIOKHIM TIPHHIIAIIOM €BPOTEHCHKOI FOPUANTHOT OCBITH, 5K i HalliOHAJb-
HOT OCBiTH, Mae OyTH, Ha MOIO JyMKY, TPHHIIUI COI[iaJIbHOTO HATypai3My, IO MPOSBISIEThCS,
30KpeMa, B iJiel MPUPOIHOro Mpasa.

Came Taka eBpoTeiichbka IOpUIUYHA OCBITA € OJHUM i3 HAMBaXIMBIIIUX YHHHUKIB (OpMY-
BaHHS €BPOIEHCHKOI MPaBOBOI KyJIBTYPH Y TPOMAJsH €BPONENCHKUX KpaiH, 30KpemMa W Yk-
painu. Haromomryroun, 1o B Cy4acHOMY CBiTi He BH3HAETHCS KOTHHN BOJIOAAp, KPiM Ipo-
Mmajcbkol nymku, E. [Jropkreiim 3a3Haums: «I1100 meii Bonmonap He cTaB HEPO3YMHHM JECIO-
TOM, CJIiji HOTO MPOCBIINATH, a K L€ 3POOUTH, AKIIO HE 3 JOIOMOIOK HAyKu?» O,

TakuMm unHOM, iHTErpanifHO 0CHOBOIO €BPONEHCHKOT FOPHINYHOIT OCBITH Ta €BPOMNEHCh-
KOI MPaBOBOT KYJIBTYPH FPOMaJISH Cllifl, HA MO0 IyMKY, BU3HATHU i[Ier0 TIPUPOIHOTO MpaBa.

Ilo ctocyerbest hopMm iHTerpauii IOPUAXYHOT OCBITH B €BpOIi, TO BOHU MOXYTb OyTH
TaKUMH:

1) ¢hopMyBaHHS Tak 3BaHOT €BPOIEHCHKOT FOPUIMYHOI OCBITH, TOOTO OCBITH, PEAMETOM
SKOI € 3HAHHsI, MOTPIOHI I PO3yMiHHS 3arajJbHOEBPONICHCHKHX SIBUII i JIJI1 BUPILICHHS 3a-
raJbHOEBPOTICHCHKUX MPABOBUX MPOOIIeM;

2) petdopmyBaHHSI HaLliOHAJIBHOI IOPUAMYHOI OCBITHM €BPONEHWCHKUX KpaiH, MpeaMeToM
SIKOT € 3HAHHsI, HEOOXiHI AN BUPILIEHHS HaliOHAJIBHUX MPaBOBUX MPoOJieM, 3 METOI MpHU-
CTOCYBaHH ii 710 moTped eBpomneiichbkol MpaBoBOI iHTErpallii.

I mepma, i gpyra popMu onHAKOBO MOTPiOHI JIsi MPOTPECUBHOTO PO3BUTKY HAPOIiB B yMO-
Bax 1XHbLOI €BpOIEHCHKOT iHTerpallii.

OnHMUM i3 MepCIeKTUBHUX HAIPAMIB €BPOMENHChKOT OCBITH I €BPO3HABCTBA €, 3 MOTO TIO-
DALy, €EBpOTEliChKa IOPUIUYHA OCBiTa, MPEAMETOM SIKOI € TaK 3BaHe €BpOIeiicbKe MpaBo, T0O-
TO mpaBoBi HOpMHU €Bpomnelickkoro Cotozy Ta €BponeicbKUX CHiBTOBApUCTB. €Bporeiichke
NPaBO € BXIIMBHM iHCTPyMEHTOM 3a0e3MeueHHs BCiX iHTerpauifHux mporeciB y €Bpomi, a
fioro ponb y mepcrnekTuBi 3pocratuMe. CaMme TOMy 3pocTaruMme i motpeba B €BpomneichKiii
OpuanYHiil ocBiTi. [l 3amoBosieHHsS 1i€i moTpedu, Ha MO JyMKy, MoXKHa Oyno O,
BiJINIOBiJTHO /IO MOJIOXEHb MaacTpUXTChKOro jorosopy 1992 p., crBoputu B €Bporni Mepexy
crellialbHUX BULIMX HaBUANbHUX 3aK/IaJliB, sKi 3a0e3nedyBayn O OCBiTY B raiy3i eBponelch-
KOTO Mpasa i roTyBaiu (axiBLiB s €BPONEHCHKUX KpaiH.

SIkmo icHye e€Bpomeiicbke TpaBo, TO, HA MOI OYMKY, MOXKHa TaKOX MPHUITYCTUTH,
BiJIMOBiTHO, iICHYBaHHS €8ponelicyKkol rocmuyii, y TOMYy YUCIi U €8poneiicokol KpuMiHanvHoi
focmuyii. 11i peHoMeHn Takok MarOTh CTATH MPEIMETOM €BPONECHCHKOT FOPUAMYHOT OCBITH.

I me onne. Cnig Maru Ha yBasi, 10 €BpoNeiicbka IOPUANYHA OCBITa IPYHTY€ETHCS Ha 0a3i
€BpoOIeiicbKOi TPaBOBOT JOKTPUHH, siKa copMyoBanack B enoxy [IpocBiTHUITBA MiA BIIM-
BOM i/1ei mpupoaHOro npasa, 3aBAskH, 30kpema, npaism L. Monrteck’e, JIx. Jlokka, Y. bek-
Kapia Ta iHIIMX MUCITUTEIB.

Otxe, st TOTO, 00 3a0€3MEUNTH €BPOTICHCHKY IOPUANYHY OCBITY Ha TepeHax YKpaiHwu,
CIIifT CIIOYATKY iMIIEMEHTYBATH B YKPaiHCHKY IPABOBY CHCTEMY €BPOIIEHCHEKY MPABOBY JOKT-
puHy. Lle nepenbauae ycyHeHHs B YKpaiHi 3aUIIKiB («POJUMHUX TUISIM») CTapoi MpaBoBOi J0-
KTPHUHH, 3aCHOBAHOT Ha KOMYHICTUYHOMY BOJIFOHTapU3Mi i yTOMi3Mi.

3 MOro norsiny, NepcrneKTUBH €BPONENCHKOI iHTerpalii € TakuMH, 1110 HaROIKIMM Ya-
coM i B YkpaiHi TOCTpo MocTaHe mpodieMa MiAroTOBKY (axiBLiB-IOPHUCTIB, Ki MatOTh OyTH He
JUIIe TiATOTOBICGHI HAa piBHI HABYaJbHOTO KypCcy €BpONEHChKOro mpaBa, a H MaTu
crierianizallito «EBporelchbke mpaBoy.

Buxonsum i3 3a3Ha4€HOT0, MOXHA 3pOOUTH NEBHI BUCHOBKH:

1. JIns 3abe3neueHHs inTerpauii YKpaiHu y «IpaBoBy €BpOILy» CIiJ] HE JHIIE KEBPOMEizy-
BaTH» YKpaiHChbKE 3aKOHOJABCTBO, a i MPaBOBY KYJIBTYpY I'pOMasiH YKpaiHU 3 JOIIOMOTOIO
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€BPOMEChKOT FOPUIMYHOI OCBiTH, 3aCHOBAaHOI Ha /1T MPUPOAHOTO MpaBa i BiAMOBiAHIH mpa-
BOBil JOKTpHHI.

2. ['oTyr04M IOpPHCTIB — CHEIIaliCTIB Y Tally3sX HallioHAJIbHOTO 3aKOHOJIABCTBA, CJIiJ] yBeC-
TH 000B’A3KOBUI KypC €BPONEHCHKOrO MpaBa.

3. Ha3zpina notpeba migrotoBnsTé B YKpaiHi crieniaiicTiB, 10 MalOTh Creliali3yBaTUCs B
rajysi €BponenchKOro npasa, y 3B’43Ky 3 4UM MOTPiOHO:

— BiAKpUTH B YKpaiHi creuiajbHi HaBYalbHI CTPYKTYpH, AKi HaB4aiu O Takux cCreLi-
aJicTiB;

— 320€3MeUnTH TaKOXK MiJrOTOBKY TaKMX CIEIialiCTiB y BiAMOBIMHMX HABYATIBHHUX 3aKJia-
Jax €Bpornu.

4. Haiibinby 3arpo3y Oesneli HapoxiB Cy4acHO! €BpONU CTAHOBUTD 3JI0YNHHICTB, 0CO0-
JIUBO TEpOPHU3M, OpraHi3oBaHa 3JI0YMHHICT, HapKoOi3Hec Towlo. Ll 3arpo3a Mae TeHAEHLiO
JI0 3pOCTaHHS, 30KpeMa TOMY, 110 COL[iaJIbHUil Mporpec Tak caMo BiJKpUBa€e HOBI MOXIIMBOCTI
JUT KpUMIHABHUX Ail, AK i 15 goOpoxiitnux. EdexTuBHIM 3ac000M cTBOpeHHS B €Bpori
KPUMIiHOJIOTIYHOT Oe3MeKH € pO3BUTOK KPUMiHOJIOTIYHOT HAyKH i OCBITH, X €BpOMNelchKa iHTe-
rpanis. Y 3B 43Ky 3 UM, JIOLIJIbHO Oysi0o O CTBOPHUTH, MOXJIMBO B paMKkax €Bporomny (€Bpo-
nieiicbke nosinelickke 010po), Inemumym kpuminonociunol 6e3nexu ¢ €eponi. 3aBAaHHAM 11bO-
ro iHCTUTYTy Masio O cTaTH, 30Kpema, 3a0e3MeueHHs] BUCOKOTO PiBHS €BPOMNEHCHKOT KPUMiHO-
JIOTi4HOT OCBITH, TOOTO MiArOTOBKA E€KCMEPTIiB 3 MUTaHb KPUMiHOJIOTIYHOI Oe3neku B €Bpori
IUTS 32iHTEPUCOBAHMX 3arabHOEBPONIEHCHKUX CTPYKTYP Ta YPSIiB €BPONEHCHKUX KpaiH.

! I'poyuii I'yeo0. O npase BoiiHbl 1 Mupa. — M., 1956. — C. 52.

2 Kocmenko O.M. Kynstypa i 3axon // [IpaoBa nepxasa, 1998. — Bur.9. — C. 130-136; Kocmenxo O.M.
P03BUTOK KpUMiHAIBHOTO MpaBa B He3anexHi Ykpaiui / Jlep)kaBOTBOpEeHHs i NpaBOTBOPEHHs B YKpaiHi. —
K., 2001. — C. 574-576; Kocmenxo O.M. [1puHIMN CcOLiaqbHOTO HATypasi3My B mpaBo3HaBcTBi // Uacomuc
Kuiscrkoro yniBepcutety mpasa. — Nel. —2001. — C. 19-21.

3ﬂfopl<zefm 3. Coumororust. — M., 1995. — C. 196.

4 Tam camo. - C. 197.

S Tam camo.

Ompumano 13.02.2003
Pesrome

B crarbe ananusupyrotcst mpobiemMsl TpaHchopMau pUIUIecKoro odpasosanus B EBpone B cBs3u ¢
yrIyOneHueM eBporneickoil HHTerpauiy 1 myTH pedopMUpOBaHUS IOPUAUIECKOro 00pa3oBaHus B YKpanuHe.

OOGOCHOBBIBAETCS MBICIB O TOM, YTO B OCHOBE KOHLETIMHU TpaHC(HOpMaIUK I0PUANUECKOr0 00pa3oBaHus
Hen30e)XHO CTaHeT ujes NPUPOJHOTO IPaBa, a TaKkxkKe, YTO pe)opMUPOBAHUIO FOPHUIECKOTO 00pa3oBaHys B
YKparHe JOoJKHA NpelIecTBOBAaTh UMIUIEMEHTALMA B YKPAMHCKYIO IPABOBYIO CUCTEMY €BPONEHCKOM MpaBo-
BOH JOKTPHHBI.

VYTBepxnaercs, 4to peopMHUpOBaHIEe I0PUANIECKOro 00pa3oBaHus B YKpanHe MOXeT 3 (EeKTUBHO 110-
BJIMSTH HA Pa3BUTHE OOILIECTBA TOJIBKO MPH YCIOBHUH MOBBIIIEHUS NMPABOBON KyJbTyphl ee rpaxkaaH. Taxke
000CHOBBIBAETCSI HEOOXOAUMOCTb MOATOTOBKH B YKpauHe IOPHCTOB — CMELUAIUCTOB B 00JaCTH €BPONeicKo-
ro 1paBa 1 co3/ianue B pamkax EBponona MHcTuTyTa KpMuHONIOrnueckoii 6esonacHocty B EBporne, KoTopsrii
CMOJKET TOTOBHUTH HKCIIEPTOB MO BOMPOCAM KPHMHHOIOTHYECKOI 6€30MacHOCTH.
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B.J. BACAH

Bixmop /lasuoosuu Bacaii, xanouoam opuouu-
HUX Hayx, npogecop, oupexmop FOpuouunozo
incmumymy Ilpuxapnamcvrozo yHieepcumemy
im. Bacuns Cmeganuka

BUKJIAJJAHHSA OJOPOJIOTTT ¥ BUIIIUX HABYAJBHUX 3AKJIAJIAX
TA IPU NEPEINIAIOTOBLI IOPUCTIB

[To3uTHBHUX pe3yNbTaTiB y MPUKIaIHOMY BUKOPHCTaHHI MepeBar ofopoJioriyHol iHhop-
Marlii, 3 HaIoro Morsiay, He MOXKHA JOCATTH, He TiepeOyayBaBIIN BillOBiIHUM YMHOM Ha-
BUAIBHUI MPOLEC Y Till HOro YacTHHI, 1[0 CTOCYETHCS BUKJIAAHHS TCOPETHYHUX 1 MPUKIIAM-
HUX OCHOB ofopouiorii. [Ipu iboMy HeoOXiHO Opi€HTyBaTHCS HE TITBKU Ha By3iBChKE HAaBUaH-
HS (axiBLiB Pi3HUX HaMpsMiB, a i Ha MiCISAAUIUIOMHE MiJBUILEHHS IXHbOT KBadidikauii sk
FOPUCTIB.

V cnenianizoBaHux By3ax cucTeMu MiHicTepcTBa BHYTPIllIHIX cripaB YKpaiHU BHKIIaaH-
HSI OCHOB OJIOPOJIOTii MOXJIMBE SIK Y (DOpMi BiJNOBITHOTO CHEMiabHOTO KypCy, HAIPHKIIA],
«ITpobnemu BUKOpUCTAHHS OROPOJIOTiuHOT iH(popMalil y 60poThOi 31 3MOYMHHICTIO Ta iHIIH-
MH NPaBOMOPYICHHAMHUY, TaK i B Mexax Takux Npo¢ilbHUX HAaBYAIBHUX AMCLUILTIH, SIK
«KpuminamicTikay i «Op;[HCTHKa» [pudomy B nepiiomy BUIIAKY B MeXax CICLKYPCY, AKHii
MoXxe OyTH p03anOBaHI/II/I Ha 54 aynuTOpHi TOJMHM, JOUINBHO CIHiIBHO BHBYATH
KPUMiHAICTHYHI # OpAMCTHYHI aCTIEKTH pOoOOTH 3i CIiJaMU Ta 3pa3KaMu 3araxy JIOAUHN abo
IHIIMX pevoBHX JiKepel iHpopmallii (HApKOTHKIB, BHOYXOBHX PEUOBHH i T.I1.) y mpoleci 6o-
POTHEOM i3 3MOYMHHICTIO Ta {HIIMMHU MPaBOMOPYIIEHHIMH.

BaxxnuBe Mmicue B HaBYaIbHOMY MPOLECi Ma€ MOCICTH BUCBITIEHHs TUCKYCii 3 MPUBOIY
MpoLEeCyaIbHOT perfiaMeHTallii poOOTH 3 OJOpPOJIOTIYHOI iH(pOpPMAIli€l0, a TAaKOXK MUTaHb
MOXJINBOTO BAockoHajeHHs ynHHOro KITK Ykpaiuu 111010 BU3HaYeHHS MicCIsl CITiIiB 1 3pa3KiB
3anaxy JIIOAMHU cepell PeYOBHX JDKepes JO0Ka3iB i MpolecyaibHOI periaMeHTallii poboTy 3
HIMH.

3 4gacoM, 3 (hOpMYyBaHHSM OPAUCTHUYHOTO PETIIAMEHTY, CEpeJl TEM LILOTO CIEIKYPCY MO-
XKYTh 3'SIBUTUCS U TaKi, B IKUX PO3KPUBATUMYThCS HOPMATUBHO-TIPOLEYPHI MTUTAHHS POOOTH
31 citiiam i 3pa3kamu 3amnaxy JIOAUHU a00 OKPEMUX Pi3HOBUIIB PEUOBHX JKepes iHpopmalLlii.

TakuM YUHOM, CTICIiabHUN Kypc 3 BHBYEHHS MPOOJIeM BHKOPHCTAHHS OIOPOJIOTiYHOT
iHpopmarii y 60poTh0i i3 37m0unHaAMK a00 IHIMUMK MPABOMOPYIICHHAMU JIOLIJIbHIIE mepe-
0aYnTH K MDKAMCUUTUTIHAPHUAN KypC, 110 OXOILIIOE Bi/IMOBI/IHI MOJIOKEHHS KPUMiHAIICTHKHY,
OPIUCTUKH, KPUMIHATBHOTO TPOLECY i OPAUCTHYHOTO pernameHTy.

JApyra dopma BHKIajaHHS OCHOB OOPONOrii B MeKaX HABYAIBHHX KYypCiB
«Kpnminamictikm» i «Opanuctikm» nepesdadae BlL[l'IOBl/I[Hy crenianizanico. ¥ 3B'13Ky 3 LM
He cnix 3a0yBaTW, 1O HPOGNEMH OOPOJOTii € BiXOKPEMICHUMH BIiAMOBIXHO 110
KPUMiHAIICTHYHUX | OPIUCTUYHUX BYCHBb. TOMy crioyaTKy HEoOXiITHO B poOoYMX mporpamax
HaBUYAJIBHUX KypCiB Ha3BaHUX JAWCHUILTIH NepeadauynuTy BinoBiaHi 3minu. [Ipu nboMy nurtaH-
HSl KpUMiHAJIBHO-TIPOLIECyaIbHOT pernaMenTallii poOoTH 3i ciiiaMu Ta 3pa3kaMu 3amaxy Jo-
JUHH Ha OCHOBI HIOXY CIIEL[iaJIbHO IMiIrOTOBJIEHOTO COOAKU-IETEKTOpa JOLibHIllIe PO3iisia-
TH B Me€Xax KypCy KpPUMiHANiCTUKH, a 0COOJIMBOCTI OpAOPEITIAMEHTHOIO PEryytOBaHHS L€l
poboTH — B MexXax Kypcy opaucThki. Hanpuknan, Ha ropugimaHoMy ¢axynsreti [Ipukapnarcs-
Koro yHiBepcuteTy iM. Bacuns Credanvka ta B OecbKoMy IHCTUTYTi BHYTPILIHIX CTIpaB y
p060qi1”4 nporpaMi HABYATLHOTO KypCy KPUMiHATICTHKH nepen6aqum71 TaKHii po3n011in Ma-
Teplany KpanHamcqum onopororii. OcHOBHMI Marepian BukiagaoTs y TeMi Ne 11 «Ogo-
poJtorisy, st K0T 32 TEMaTHYHKUM TUIAHOM BHiIEHO 4 TOf. JICKIIiii, 2 rof. ceM1Hapcu<14x 3a-
HSTb, 2 TOJ. PAKTUYHUX 3aHATH, 2 TOI. iIHIUBiTyanbHOT i 4 TOA. CaMOCTIITHOT i ATOTOBKH Ky p-
canTiB (cTynentis) ! [IpudoMy B MeXkax iHIMBILyaNbHOT iATOTOBKY KypCaHTH (CTyIeHTH) TIH-

© B./[. bacaii, 2003
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uyTh pedeparu Ha BUOIp i3 3apONOHOBaHUX TeM KPUMIHANICTUKH, AKi HE 3HAWIIN HaexX-
HOTO BioOpakeHHs Ha ayUTOPHUX 3aHATTAX. YacTHHA TaKMX MUTaHb 3 OJOPOJIOTiI i Tporto-
HYETBCSl KypcaHTaM (CTyAeHTaM) sIK TeMU I pedeparis.

Haiikpai, Ha gymMKy BukIanada, pedeparu 3 KOXKHOT i3 3alIpONOHOBAHNX KypcaHTaM (CTy-
JICHTaM) TeM BiIOMPArOThCS Ha MiJICYMKOBY HAayKOBY CTYIEHTCHKY KOH(EpeHIlito, sika IpoBo-
JUThCA 10 TiACYMKOBOTO KOHTPOJIIO 3HaHb 31 BChOTO KYypCY KPUMiHAJICTUKH, 2 TOMY piBE€Hb
MiArOTOBJIEHUX pedepariB i aKTUBHICTh Y4acTi KypCcaHTiB (CTYAEHTIB) B 0OrOBOpPEHHI Bpaxo-
BYETHCs B MPOLIECI OCTATOYHOI OLIHKHM TXHIX 3HaHb 3 KypCY KPUMiHATICTUKH 2.

Ha jekmil BUCBITIIOIOTLCS MUTAHHS iCTOPil Ta XPOHOJIOTIT BUHUKHEHHS OJOPOJIOTiYHUX
3HaHb, MpeIMeT IIOCHiII)KeHH}I KpI/IMiHaniCTI/IqHOT Oﬂoponori’i K caMOCTiﬁHo'l' rajysi
MIKIMCLMILTIHAPHOTO HAMpPAMY, AKuii nepedyBae Ha CTa,)lll po3uTKy — «FOpumuina onopo-
JOTis); MPUPOZA i MEXaHI3M BUHUKHEHHS CJIiIB 3amaxy JOAUHH, 1X Knacupikauis, ¢pismumi i
KPUMiHAIICTHYHI BIACTUBOCTI; IOHITTS €TalliB pOoOOTH 3i CIiIaMu i 3pa3kaMH 3araxy JIFOIH-
HU Ta iHIIWX PEYOBHX JKepel iHpopmallii, KOKHOTO 3 eleMEeHTIB 1X 30MpaHHs; TeXHIYHi 3ac0o-
Ou 30MpaHHs CIiiB 3amaxy Ta OTPUMaHHs 3pa3KiB iHAMBIyalbHOTO 3amaxy B 0codu, Io me-
PeBipsA€ThCsI, CKIIa OJJOPOIOTiuHOTO TOPThEst i 0JJOPONOTiuHOT Bai3u, 3arajibHi MOJI0KEHHS
i 0coOMMBOCTI 30MpaHHs CIiAIB 3anaxy JHOAMHM 3 PI3HHX HOCIIB; METOAMKA OTPUMAHH:
3pa3K1B 3araxy B 0COOHM, IO MEPEBIPAETHCS: 3arabHi MOJ0KEHHs METOAUKH 1ab0opaTOpHOro
KOMICIHHOrO OZ0POJIOTi4HOTO JIOCII/DKCHHS; OCHOBHI MOJIOXKEHHS OLIHKH i MOXJIHBOCTI BH-
KOPUCTAHHS OOPOJIOTIYHOT iHpOpPMALT 3 KPUMIHATICTHYHOK METOIO 3.

Ha nBorommaHEe ceMiHApCBKOTO 3aHSTTS 3 i€l TEMU BHHOCHTHCS JETaNbHIIIEe BUBUYCHHS
HAMBKIMBIIINX, IKABUX i CKJIQHUX JUJIsl CAMOCTIHHOTO 3aCBOEHHS KypcaHTamHu (CTy/leHTa-
MH) MUTaHb, a 3aBAAHHS CMELialbHOTO JBOTOJAWHHOIO MPAKTUYHOTO 3aHATTS LE — OCBOEHHS
3arajbHUX NPUHOMIB 30MpaHHsl CNiJliB 3anaxy JIOAWHHU, 0COOIMBOCTEH LILOTO MpoLiecy Ha Bep-
TUKaJbHIN a00 cepruHiii moBepxHi Ta B iHIIKX crieliMDiYHIX YMOBAX, MPHUHOMIB OTPUMaHHS
3paskiB 3amaxy 0co0Ou, HI0 nepesipsaeTses 4

Ha npakTiuuHUX 3aHATTAX BilMPAlbOBYIOTHCS TAKTHUYHI MPUHOMY 30MpaHHsI CITiIiB i OTpH-
MaHHS 3pa3KiB 3araxy JIFOIMHH 3 pi3an HOCIiB, MiZTOTOBKM MOYaTKOBUX AaHUX, (popMyIIto-
BAHH 3aMUTaHb Ta IHIINX MATEpiatiB 1yl KOMiCIHHOT 010pONIOriuHOT eKCIepTH3H °. 5 Opauctu
MaioTh HaOyTH HABUYOK CKIIQJaHHA BIMOBIAHMUX JINCTIB 1A na6opaTopH0ro 0JI0POJIOTiYHOro
JOCIiUKEHHS, SIKe IPOBOTUTUMETHCS 32 TIi€I0 K METOTUKOIO, III0 i OIOPOJIOTiYHA eKCIIePTH3a,
oqHaK O(OPMIATUMETHCS HE BHCHOBKOM, a aKTOM JIaDOPaTOPHOIO OJOPOJOTiYHOTO
IOCHIKEHHS.

IikaBo, mo st peepaTBHUX AOMOBiAEH MPOMOHYIOTECS Taki TeMH: «3araibHi MOJo-
JKEHHS METOUKH MiJJrTOTOBKU co6a1< -IETEKTOPIB JUIs OOPOJIOTiuHOT CKCIIEPTU3H) i «3aranbHi
BIOMOCTi MPO OCHOBHI HANPSMH H METOJMKY MO3aEKCIEPTHOIO JOC/IKEHHS CITIIB 3amaxy
JFOIVMHY Ta iHIINX pedoBUX mKepen iHdopmanii». JogaTtkoBo, sk TeMa st pedepaTuBHOI 10-
TOBiJli HA CTYJACHTCHKIM HAayKOBil KOH(EpEeHIlii, MPOMOHYIOThCS i Ti MUTAHHS JIEKIIii, SKi JIeK-
TOP HE BCTUT BHCBITJINTHU CIOBHA. Lle 3aNeXUTh y KOXKHOMY KOHKPETHOMY BHIAJKY Bi piBHS
3aCBOIOBAHOCTI MaTepially MeBHUM akaJeMiYHUM KypcoM. AJDKe B pa3i HEHAJEXKHOIO PiBHS
3aCBOEHHS KypcaHTaMH (CTyA€HTaMH) TOro a0 iHIIOro HaBYAJIBHOTO MaTepiaiy, JIEKTOPOBi
HEeOoOXiIHO yBasKHillle, OXiAJIUBO i, OUEBUAHO, 3 JOAATKOBUMH YaCOBHUMH 3aTparaMu, MOSACHU-
TH CKJIaJHi A COPUAHSITTS MOJOXKEHHS KpI/IMiHaHiCTI/IqHOY 0JIOPOJIOTiT.

SIK TIMTaHHS JUIS CaMOCTIiHOI MiATOTOBKM KypCaHTIB (CTYACHTIB) NPOMOHYIOTECS BCi Ti
NUTaHHSA, SKi BlIIO6p3.)K€H1 B HABYAJIbHIIT poOouiil porpami wiei Temu, aje He Oy BUIEPITHO
BHUCBIiTIIEHi B Jiekuii abo He BUOpaHi KypcaHToM [uisi peepaTuBHOI IOMOBIli Ha HAYKOBIH CTy-
JeHTChKiN KoHdepeHiT ©.

Kpim Toro, BUBUEHHS NMEBHUX MOJOKEHb KPUMiHANICTUYHOT OOPOJIOTii nependadeHe i y
MeKaX OKPEMHX TeM SK TPeThOi YaCTHHH HABYAJIBHOTO Kypcy KPHMiHANICTHKH « TakThkay,
TakK i yeTBepToi YacTuHHU «MeTtoauka». Hanpuknan, y Tpetiii yactuHi kypcy «TakThka» B Me-
kax TeM «TakTrka 3aTpuMaHHs i apemty», « Taktnka omsany», « TakTuka o0IyKy i BUIMKHY,
«BinTBOpeHHsT 00CTaHOBKHM K 0OCTaBUH MOAIT» PO3MISIAIOTHECS NMUTAHHSA MPO OCOOIMBOCTI
30MpaHHs CIilliB 3amaxy JIAUHU, KOJIU MPOBOAATH yKa3zaHi MpoLecyalibHi il HerpouecyaibHi
aii. TIuTaHHs X TaKTUKW MiATOTOBKM MarepialliB i MpU3HauYeHHsS KOMICiiiHOT omoposoriuHoi
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€KCTIIepTU3M PO3KPUBAIOTHCA B MexKaxX TeMu: «OcoO0NMMBOCTI TaKTHKH MiATOTOBKU Marepialis i
TIPU3HAYEHHS. OKPEMUX BHIIB €KCIEpTH3» /. Y YeTBepTili YacTWHI Kypcy KPUMiHATICTHKH
MOXJIMBOCTI BUKOPHUCTAHHSI OJ0POJIOTIYHOI iH(popMallil po3KpHTi B TaKUX TeMax: «MeToauka
060poTHOU 3 yOUBCTBAMH i CTPUYMHEHHSAMU TiJIECHHUX MOIIKOKEHBY, «MeToaunka 60poThoH 3i
CTaTeBMMH 3JIOYMHAMH W PO30EIIyBaHHSAM HEMOBHOJITHIX», «MeTonuka 60poTe0H 3 xabap-
HHULITBOMY», «MeToauka 60poThOU 3 TPaHCMOPTHUMH 3J04MHAMK», «MeTtonuka 60poTedu 3
Kpagikkamu», «Metoguka OopoTeOu 3 rpabikHMKaMu W po30iiHMMHU HamazaMmu» ToO-
10 8.TTofiOHUM YHHOM MOXYTh OYyTH po3MiLueHi TIOJIO’KEHHST OOPOJIOTIT I Y MeKaX HaBYaIb-
HOTO Kypcy opaucTiky. Ipudomy y pasi mapanensHOTO BHKJIAIAHHS npo6neM onoponorn SIK
y MeXax CIIeIKYpCy, Tak i B MeXax HaBYabHUX KYypCiB KpI/IMlHaJIICTI/IKI/I il opauCTHKH,
n0Tp16Ho TaK PO3MOJIIUTH MaTepian, 1mod BiH He TMOBTOPIOBABCS i y Mexax crienkypey Jie-
Taji3yBaB OU MOJOXKEHHsI, BXKE PO3IIIAHYTI B npouec1 3aCBOEHHS l(prlB KPUMiHATICTHKH i Op-
JWICTHKH B MEXax yCix q)opM HABYAHHS: JICKLIili, CeMiHapChKUX i MPAaKTHYHHX 3aHSTh,
inuBigyanpHOT i camocTiitHOT miarotoBku. Kpim Toro, y crenkypci TouinpHO nependadntu
MaKCUMAaJIbHO MOXJIUBY KiJIbKICTh TOIUH JUTS ayTUTOPHUX 3aHSATh, MEPEAYyCiM CEMiHAPChKHUX i
NPaKTHYHAX.

VY mpoleci micasAUIIOMHOT epeniaroToBku (HaxiBIiB BUKJIAJaHHS MPoOJieM OlopoJorii
OiNbLI BUITPaBaHE B MEXKaX CIELialIbHOTO Kypcy, AKUi Moxke OyTH po3paxoBaHHii MPUOITU3HO
Ha 56 ayauTopHUX rogvHu. Hampukiaza, miaHamu MpOBEAEHHS 3aHATh 3 eKClepTaMUu-oAa0po-
joramu i excriepramu-kinoconoramu * CiMdepononbebKoi 010posnoriyHoi 1adboparopii 3 oc-
HOB OJIOPOJIOTIT i IpecupyBaHHs eKCIIEPTHUX COOAK-ETEKTOPIB Ha Pi3Hi BUIW 3aHATH BiaBee-
Ho 82 rop., 3 AKHMX Ha JIeKIlii nependadeHo 22 roj., Ha ceMiHapchKi 3aHATTsA — 10 rox., Ha rpak-
THYHI 3aHATTSA — 24 TOJI., Ha CAMOCTIMHY MiAroToBKY ciyxadis — 30 rox 9.

Bepyun no ysaru, mio Ui 3aHATTSI IPOBOAATHCS 37e0iIbIIOTO 31 cliyXayaMH, Ki He MaloTh
BULIOI IOPUIUYHOT OCBITH, 30KpeMa 3 Maii0y THIMH eKCriepTaMHU-KiHOCOJIOraM1 i eKcriepTaMu-
0JIOpPOJIOTaMH, SIKi Y BHIIUX HaBYAJIBLHHUX 3aKjiagax 3):[06yn1/1 KBaﬂi(f[)iKaui}o BigmosigHo, mika-
ps-BeTepuHapa i OioxiMika, mepiry YOTHPHTOAUHHY JIEKII0 AOUiJIFHO TPHCBATHTH OCHOBAM
poboTH 3 peuoBHMHU Kepenamu iHdopmarii B KpuMiHaTBHOMY Cy,Z[O‘{I/IHCTBl VY 1pOMy acneKTi
BapTO PO3IVISIHYTH MUTAHHS MPO MOHATTS PEYOBHX JpKepelt iHdopmallii, ixHi pi3HOBHUIM; Miclie
CJIiAIB i 3pa3kiB 3amaxy JIOAUHU Cepes pedoBHX JuKepet iH(bopMaui'f' TpoLEeCyabHUi MOps-
JIOK 30MpaHHs PEHYOBUX JuKepen iHpopmalli i 3a1ydeHHs iX 10 CIpaBH; OTPHUMAHHS 3pa3KiB
IUTSL eKCIIEPTHOTO JOCIIIKSHHS; 3araibHi MOJOKEHHS JOKYMEHTYBAaHHS POOOTH 3 pPEUYOBUMHU
IoKepenamu iHpopmariii.

VY npyriii IBOrOAMHHIN JIEKIil € pailist nepeadauynuT po3Iisi]l MUTaHb PO OCHOBHI eTarnu
3apOJKEHHSI OIOPOJIOTIYHUX 3HAHB; €KCIIEPTHOTO JOCIiXKEHHS i OCHOBHI HAmMpsAMH T03aeKc-
MEPTHUX OJJOPOJIOTIUHUX JOCIiIKEHb; CyTHICTh OJOPOJIOTiYHOIO AOCHTIIKEHHS K BUSABICHHS
JoKepena CIifiB 1 3pa3KiB 3amaxy; JUCKYCil0 BiTHOCHO MPOIECyaJIbHOT MEPCIEKTUBH Pe3ylb-
TaTiB OJOPOJIOTIYHOTO JOCHIMIKEHHS; MpeAMeT OAOpPOJIOrii, 11 Miclle B CHCTEMi HAyKOBHX
3HaHb.

VY Tperiii IBOTOAMHHIHM JIEKIT CJiJT pO3KPUTH OCHOBHI TeOpil MPUPOIN HIOXY, CYTh CIIiJliB
3amaxy JIIOOMHU W MeXaHi3M iX yTBOpeHHs, (Pi3WyHi Ta KPpUMiHAJNICTHYHI BIACTUBOCTI CIi/liB
3anaxy JIFOJMHH, a TAKOX 3arajbHa HU3Ka CreliajdbHUX Kiaacudikauiil chifiB 3anaxy JOIUHU
Ta iHIIKUX PEeUuOBUX JpKepen iHpopmarii.

MeTor0 TIepIIoro ABOTOAWHHOTO CEMiHAPCHKOTO 3aHATTS € 3aKpiIUICHHs 3HAHb, OTPUMa-
HUX Ha MepUINX JICKIISX, NeTANbHIIIHA pO3IIIA CKIaJHUX | JUCKYCiHHUX MUTaHb.

Ha dverBeptili YOTUrOAMHHIHN JieKIii BUKJIAIAIOThCS TEOPETHYHI MOJIOKEHHS W METOIMKA
30MpaHHs CNiJiB Ta OTPUMaHH 3pa3KiB 3amaxy JIOAUHHU. Y 3B'A3KY 3 LIUM € CEHC PO3IISHYTH
MUTaHHS Npo eTany poOOTH 3i cifiaMu i 3pa3kamHu 3anaxy JIOAWHU, eJIeMEHTH 1X 30UpaHHS;
OCHOBHi KOMIUIEKTH TEXHIYHHMX 3ac00iB 30MpaHHA CIifiB i OTpUMaHHA 3pa3KiB 3amaxy JHOIu-
HU; METOJIMKA MPOBEJCHHS J1€30/J0pH3allil Ta iHIIOT MiATOTOBKHA TEXHIYHUX 3ac00iB IJ1s po0o-

* YV IbOMy BHMAJKy MPOMOHYEThCA CaMe TaKa BHMOBA APYroi YaCTHHM IBOTO CIIOBOCTIONYYEHHS,
OCKIiJIbKM BOHA MOXOAUTh Bia rpeil. ciiiB «kinos» (cobaka) Ta «logos» (BUeHHs, HayKa) i, 00 YHUKHYTH CIIO-
TBOPEHHSI KOPEHEBOI OCHOBH, BapTO BUMOBISTH «KiHOCOJIOT», a HE «KiHOJOr», 10, Ha )Kajb, 3apa3 BBa-
JKAETHCSI 3arabHONPHUHIATHIM.
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TH 31 clilaMH i 3pa3KaMH 3amaxy JIOAWHU; 3arajibHi MON0XKeHHs 30UpaHHs CiliB i OTprUMaH-
HsI 3pa3KiB 3amaxy JIFOIUHH.

Crin 3BepHYTH yBary ciiyXadiB Ha 0COOJUBOCTI 30MpaHHsI CJTilIiB 3anaxy JIFOJAWHU 3 Pi3HUX
BipOTiJHUX HOCITB i 3 TOTIOMOT0F0 BaKyyMHOI KPiOT€HHOI YCTaHOBKH — OCHOBH ITi/ITOTOBKH Ma-
TepianiB — i Ha MPU3HAUYEHHSI KOMICiHHOT 0JJOPOJIOTIUHOT eKCTIEPTH3H Ta Ha PO3MOAiN (GyHKIil
€KCTIepPTiB-0I0POJIOTiB, KOJIU FOTYIOTh €KCTIEPTHI 00'€KTH.

3aBAaHHAM APYroro JBOTOJMHHOIO CEMiHAPCHKOTO 3aHSTTS € MOMIMUOJIEHHS 3HaHb CIIy-
XadiB 3 Wi€l TeMH, aHaNi3 HallCKIaAHIIIOro i TUCKYCIITHOTO MPOrpaMHOTO Marepiay.

3aBepiIeHHs JAaHOTO OJOKY TEOPETHYHUX 3aHATH Mepeadadae MpoBeIeHHS IePIIOro YOTH-
PHUTOIUHHOTO MPAKTUYHOTO 3aHATTS, SIKE PO3MOYNHAETHCS 3 KOHTPOJIBHOTO ONMUTYBAHHS CITy-
XadiB Kypcy Mpo 30upaHHs CHifiB i OTpUMaHHS 3pa3KiB 3anaxy JroauHu. [licns mporo nepexo-
JSTh 70 (OpMyBaHHS 31 CllyxauaMu MPUHOMIB POBEIEHHS:

— nme3ofopu3allii Ta iHIoT MiJrOTOBKKM TEXHIYHUX 3ac00iB JIs poOOTH 3i ciigamu i 3pas-
KaMH 3araxy JIIOAUHH;

— 30MpaHHs CIiIB 3anaxy JIOIUHH 3 Pi3HUX HOCIiB;

— OTpUMaHHS 3pa3KiB 3amaxy JIOAWHHY;

— 30MpaHHsI CIiiB 3anaxy JIOAMHU 33 JOTIOMOTOI0 BAaKyyMHOI KPiOreHHO! YCTaHOBKH;

— YMaKOBKH €KCHEPTHUX 00'€KTIB.

[T'sTa yoTUpUTONWHHA JIEKIIisl OXOIUIOE OCHOBHI MUTaHHA METOIUKHU IPECUpPYBaHHS eKc-
NEePTHUX cOOaK-IeTeKTOpiB. 30KpeMa, B I[bOMY KOHTEKCTi BHKJIJIeHi 3arajbHi BUMOTH IOAO
J000py coOaK ISl MirOTOBKH K €KCTIEPTHUX COOAK-IETEKTOPiB, TaK i BAMOTH J0 JPECUpy-
BaJIbHHKIB; XapaKTEPUCTHKA CTEPEOTUITY CUTHAILHOI TIOBEAIHKKM COOaK-IETEKTOPIB i KOHTpa-
CTHOTO METOMy Horo BUPOOJIEHHS; METOANKA IPEeCUPYBaHHs COOAK-AETEeKTOPiB HAa OCHOBI Ome-
PaTHBHOT i JOBrOCTPOKOBOI HIOXOBOT MaM'aTi TBapuHU. [IpruoMy po3misa METOAUKU ApecUpy-
BaHHS COOaK-IETEeKTOPiB Ha OCHOBI OMEPaTUBHOI MaM'ATi TBAPUHM JETalli30BaHUN BiTHOCHO
KOJKHOTO 3 €TarliB ii MPOBE/ICHHs — MEPLIOro, JPyroro, TPeTbOro i YETBEPTOro ETarliB ApecH-
pyBaHHs EKCIEPTHHX cobaK-1eTekTopi. OcobmBy yBary BapTo 30CEpe/uTH Ha HOPMATHBAX
OLIiHKH PiBHS MiTOTOBKH E€KCTIEPTHUX COOAK-IETEKTOPIB.

Buknaa MeTonuku ApecupyBaHHs eKCIIEPTHUX CO0AK-IETEKTOPiB HA OCHOBI JJOBFOCTPOKO-
BOT Mam'siTi TBapWHU KOHKPETH30BaHWU IJii KOXKHOTO i3 3aBJaHb JiarHOCTUYHOTO OJOPO-
JIOT{YHOTO JOCHiIXKEHHS 3 BUSBJICHHS 3alaXOBUX MEPELIKOo 1 3MillaHUX CiJiB 3anaxy JoIu-
HH, BUIOBOTO 3alaxy JIOAWHH, a TAKOXK CIiIiB JIFOAWHH MIEBHOI CTaTi, pacH i BiKy.

3aKpinyeHHss JaHOTO MPOTPaMHOTo MaTepially 3OiHCHIOETHCS B MeKaX TPETHOTO JBOTO-
JOMHHOTO CEMiHAPCHKOTO 3aHSTTS.

VY mponeci Apyroro ABaHAALSATUTOJUHHOTO TPAKTUYHOTO 3aHATTS TaKOX MependadeHe
KOHTPOIIbHE OMHMTYBAHHS 3 OCHOB METOAMKH JPECHPyBaHHs co0aK-7eTeKTOpiB, MiCis 4Oro
3AIHCHIOETBCS AeTaibhe (POPMYBAHHS MPHUIOMIB APECUPYBAHHSA EKCIEPTHHX COOAK-IeTeK-
TOpiB Ha KOKHOMY 3 ii eTartiB.

Illocra miecTUronMHHA JEKLis Hependadae po3rVIsI METOOWYHHX OCHOB IPOBEICHHS
KOMiCifiHOT omoposoriyHoi ekcriepTu3u. [lounHaeThes JIeKIis 3 BHUCBITICHHS BHUMOT, IO
npe'sIBISIOTHCS JI0 PETSH/ICHTIB HA OCHOBHI MOCaM CMiBpOOITHUKIB 010poJIOTiYHOT Jabopa-
TOPIi 1 3 OMUCY OCHOBHUX MPUMIILIEHb OJOPOJIOTiUHOI JabopaTopii, MpU3HAYEHHS MaJoro, ce-
PEeIHBOrO i BEJIMKOro MOPIBHAJIBLHOIO PsALY €KCIEPTHOro 3aiy jadoparopii.

[Ticns poro AeTanbHO KIacu(iKylOThCS €KCIepTHI 00'€KTH W MEeTOAMKa iX MiATOTOBKH;
TUTaHYBaHHS 3BUYAHOTO BapiaHTy KOMICIHTHOTO 0J0POJIOTiYHOTO JOCTIKeHHS; 3arajbHa cxe-
Ma TPOBENEHHS KOMICiHHOT OJOPOJIOTiYHOI eKCHepTH3U; OCOOIMBOCTI OJOPOJIOTiYHUX
JIOCITi/PKeHb 3 BUSIBJIGHHSI BUJI0-, CTaTe-, paco-, BikocnenudiuHuX O3HaK CIiJIiB 3amaxy, a Ta-
KOXX 3araJibHi BUMOTH, 1110 CTAaBJISATHCS JO OL[IHKU i (POPMYIIIOBaHHS BUCHOBKY KOMIiCiHHOT 0110-
POJIOTiUHOT eKCIIEPTU3H.

Oco0nrBa yBara 30cepeKy€eThbesl Ha TpodiieMax JOKYMEHTYBaHHs MPOIECy IMiATOTOBKH
EKCTIepTHHUX 00'€KTIB 1 MPOBEJCHHS KOMIiCIHHOT OIOPOJIOTiYHOT €KCIIePTH3H.

[Tonankie 3MilTHEHHS! TEOPETHYHKUX 3HAHb, OTPUMAHUX HA JaHil JIeKIlii, 3A1CHIOEThCS B
Me)Kax YETBEPTOro YOTHPUTOAMHHOTO CeMiHAPCHKOTO 3aHATTSL.

@®opMyBaHHS NPUHOMIB MiJTOTOBKU €KCHEPTHUX O0'€KTIB i KOMIUIEKTYBaHHS MOPiBHSIb-
HUX PsIiB AJ1s1 BUPILLEHHS Pi3HUX 3aBAaHb KOMICiHHOI 0OOPOJIOTi4HOT eKCTepTU3U MPUCBIYe-
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HEe TPeTe BOCEMHUTOJMHHE NMPaKkTH4HE 3aHsATTs. Oco0uBa yBara Ha LbOMY 3aHSTTi IpPHiNs-
€ThCs (POPMYBAHHIO y CIyXadiB HABUYOK MIrOTOBKHM MPOCKTIB BHCHOBKY i MPOTOKOIY
KOMICIHHOT 0IOPOJIOTi4HOT eKCIIEPTH3H, €TOrpaM i JICAKHX iHIINX JOKYMEHTIB.

Po3smozin roqHHOTO HaBaHTaXXEHHS i3 CAMOCTIMHOI MiATOTOBKH CIIyXadiB B MeXKaX I[bOJ-
O CIELKYPCY 3MiHCHIOETHCS 3aJIe)KHO BiJl CKJIATHOCTI Ta 00'€My MUTaHb, IO PO3IJISAIAIOTHCS,
a TaKOo)K MTOBHOTHU X BUBUEHHS B HpOLLCCi 3allJITaHOBAHUX ayJUTOPHUX 3aHATD.

3akiHuy€eThCs BUBYEHHS MPOOJIeM OOPOJIOTil i ApecupyBaHHs J1abOpaTopHUX cOOaK-/e-
TEKTOPIB MiICYMKOBHM KOHTPOJIEM 3HAHb CIIyXadiB y (OpMi iCTIATY, SKuil ependadac qBa Te-
OpETHYHI MUTAaHHA W JBa MPAKTHYHi 3aBIaHHS.

OdeBHUIHO, TaKWil MigXin Moke OyTH 3a0e3neueHo i y mpolleci BUKJIAJaHHS iHIIMX
CreLiaNbHIX KypciB 3 MpoOJieM 0I0poJIoTii, po3paxoBaHMX Ha MiATOTOBKY Pi3HMX (axiBIiB, y
TOMY YHMCJIi KIHOCOJIOTIB y MEBHUX HaMpsAMax M03aeKCIEePTHUX OAOPOJIOTIYHUX AOCHiIKEHb.

Y nepcnexTyBi JOLITBHO PO3POOUTH CUCTEMY CIELKYpPCiB 3 MiAroToBKH (axiBUiB B Me-
Kax KypciB MEPEmiIrOTOBKH ISl KOKHOTO 3 OOPOJIOTiYHHUX HATPSAMIB, 30KpeMa:

— eKCIIEPTiB-0ZI0POJIOTIB i eKCIEPTiB-KiHOCOJIOTIB [T POBECHHS JTa00paTOPHOTO OI0PO-
JIOTIYHOTO TOCIiHKEHHST;

— (axiBIiB-KiHOCOJIOTIB i3 3aCTOCYBaHHS 103a1a00PaTOPHUX COOAK-AETEKTOPIB IS IMO-
uryKy (mepeciigyBaHHs) JFOIUHM 3a cllifaMu ii 3amaxy Ha pi3HUX 00'€KTax MiclIeBOCTi;

— (axiBLiB-KiHOCOJIOTIB i3 3aCTOCYBaHHs MM03ajadopaTopHUX coOaK-IAETEKTOPiB AJs MO-
IIyKy Y CXOBaHKAaX HAPKOTHKIB Ta iHIIMX CHJIBHOMIWHIX PEYOBHH;

— (axiBIIiB-KiHOCOJIOTIB i3 3aCTOCYBaHHs M03ajabopaTopHuX coOaK-AeTEKTOPIiB s TMO-
HIYKYy Y CXOBaHKaX BUOYXOBHMX MPUCTPOIB i BUOYXOBHX PEUOBHH;

— (axiBIiB-KiHOCOJIOTIB i3 3aCTOCYBaHHS 1M03a1a00PaTOPHUX COOAK-AETEKTOPIB IS IMO-
IIyKYy Y CXOBAaHKaxX MEBHUX KOHTpaOaHIHUX TOBApIB;

— (axiBLiB-KiHOCOJIOTIB i3 3aCTOCYBaHHs M03anabopaTopHUX cOOaK-IEeTEKTOpiB IJis IMO-
IIYKY HAPKOTHKIB Ta iHIIWX CUIBHOMIHHIX PEYOBHUH;

— (axiBIIiB-KiHOCOJIOTIB i3 3aCTOCYBaHHs Mo3ajabopaTopHuX coOak-AeTEKTOPiB s TMo-
HIyKy JItofeH, 1o nmepeOyBaroTh i 3aBajiaMi 200 1HIIUMU MePEIKOAaMU.

[MpruomMy B ycix IMX BUMAAKax JOLIJILHO FOTYBaTH HE TiJIbKY BiAMoBinHMX (axiBuiB, a i
co0aK-eTEKTOPIB, AKUX MPAKTUYHO MiAroToBeHi (haxiBii OyayTh 3aCTOCOBYBaTH. A OCKiIbKH
MiJIrOTOBKA COO0AaK-AETEKTOPiB BUMArae AOCUTh 0araro 4acy, AOLIILHO pO3POOUTH CIEIKYPCH
Ha Bech Iei mepiof.

! Rupuuenxo O.A4., Kupuuenxo I.T. ma in. Kpuminanicruka. HaBuansHo-MeTonudse 3a6esneuenns: Hapu.
—MeToI. MOCIOHMK JJIs CITyXaviB-3a04HUKiB. — Oneca, 2000. — 172 c.

2 Tam camo. — C.130.

3 Tam camo. - C. 95.

4 Tam camo. — C. 98.

3 Tam camo. — C114-115..

6 Tam camo. — C.97; Kupuuenxo A.A., Bacaii B.J]. u 0p. Kpumunannctrka. TIONHBIH KOMIUIEKT yueOHo-
MeTonuueckoro obecneuenns yacreit « Teoponorus» u « Texankay: Y4e6.-metoq. mocodme. — XMeNbHULIKHAIA:,
2001. - 156 c.

7 Kupuuenro O.A., Kupuuenxo 1T ma in. Kpuminanicruka. HaBuansHo-MeTonuHe 3a6esneuenns: Hapu.
—MeTo1. MOCIOHMK IS CllyXadiB-3a04HuKiB. — C.27-29, 4045, 51-52, 57-68 Ta iH.

8 Tam camo. — .C. 27-29; 40-45; 51-52.

9 Kupuuenko A.A. Ilnanbl npoBeaeHUs 3aHATUI € IKCIIEPTAMU-KWHOCOJIOTaMHU U DKCTIEpTaMHU-0J0poJjIora-
MH TI0 OCHOBaM OJIOPOJIOTUH M APECCHPOBKHU IKCIEPTHHIX COOaK-IeTeKTOpoB. — Cumdeponons, 2001. — 42 c.

Ompumano 29.01.2003
Pesrome
B crarbe paccMaTpUuBarOTCA aKTyaJIbHbIE HpO6J’[eMBI npenoaaBaHuss OA0POJIOrMU B BbICIIUX HOPUANYEC-

KUX 3aBEACHMAX U MPHU TEePENOAroTOBKE IOPHCTOB, MpeuIararoTcst GOpMbI PENOAaBaHUS OCHOB OI0POJIOTHH,
KOJIMYECTBO YaCOB U COAEPIKAHUE JIEKLIMOHHBIX, CEMUHAPCKUX U MPAKTHUECKUX 3aHSTHUIL.
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B.JI. BACAH, JI.1. 3EJIICKO

Bixmop /lasuoosuu Bacaii, xanoudam opuouu-
HUX Hayx, npogecop, oupexmop FOpuouunozo
incmumymy Ilpuxapnamcexoco yHigepcumeniy
im. Bacuns Cmeganuka

JIwooe Ieaniena 3enicko, xanouoam neoazo-
2iUHUX HAYK, doyeHm Kagedpu penicie3nagcmea i
meonozii  Ipuxapnamcekoeo  yHigepcumemy
im. Bacuns Ctedanuka

BILJIUB MMPOT'PAM KJITHIYHOI OCBITH
HA AKICTBh HNIAI'OTOBKH IOPUCTIB

[Mpouec rmubokux 3MiH, 110 BigOyBalOThCs B YKpaiHi, OXOMUB yci cepu CycriibeTBa, yci
aCTIEKTH XUTTENISUTHHOCTI IIOMUHU. Bee e BUKITNKAae MPOTHUCTOSHHS MOMITHYHUX CHJI, € TIPH-
YHHOIO TOCTPHX TUCKYCiH 00 OI[IHKK CTaHy CYy49acHOTO YKPATHCHKOTO COLiyMY, TEPCIEKTUB
fioro janporo po3BUTKy. OUEBUIHUMH € CYTTEBI 3MiHHM B YIpaBJliHHI €KOHOMIKOI ¥ po3-
noaiii MarepianbHuX Onar, y cowiaibHil i MOMITHYHIN CTPYKTYpi cycnim;cn;a YxBaneHu# i
nie OCHOBHUI 3aKOH — KOHCTMTyum Vkpainy, 1o cnpuse CaMOpO3BUTKY i caMOBUPAXKEHHIO
0COOMCTOCTI, BUTICHEHHIO PI3HUX (HOPM HACHILCTBA HAJ IHAMBIAYaNbHICTIO, CTAHOB/ICHHIO
rapMOHIHHUX BiTHOCHWH JIFOIWHH 3i CBiTOM, i3 CO00I0, 3 iHITUMH JIFOIBMH, i3 COLIOKYIBTY PHUM
cepenoBHIIeM, 3a0e3MeYeHHIO IMUPOKIX TPOMASTHCHKUX 1 JTIOACHKUX MPaB KOKHOI 0COOH.

[IpaBo BjIMBa€e Ha BCi MPOIECH CYCHIBHOTO U JepKaBHOTO KUTTS, BIUTUBAE HA TCUXIKY,
eMOLIifHy KyJbTYpy JIFOAMHH, BiToOpaxkaeTbes B ii CBiTOMOCTI, (popMye Mozens ii COLioKyIIb-
TypHOI noBeAiHku. I mo6 3po3ymiTu npaso, HOro HEOOXiTHO BUBYATH, 3HATH i HABYATH IHIINX
— OCb TOJIOBHE 3aB/JaHHS IIPAaBOBOI OCBITH, sIKa € HUHI OJJHUM 3 OCHOBHUX 3ac00iB (hopMyBaH-
HS MPaBOBOI AepKaBU YKpaiHU.

[Tposeneni B IOpuanunomy inctutyTi [Ipukapnarcekoro yHiBepcutety iM. Bacums Cre-
(hanuKa JoCTiHKeHHS, SIKUME Oys10 oxoruieHo 385 ctynenris 111-V kypciB, cBiquars, 1110 3HaH-
HSl MepepoCTaloTh y MEpPEeKOHAHHS JIMIIE TOMi, KOJIM BOHHM TEPEOCMHCIIEHi, MEepekuTi ca-
MOCTii{HO uepe3 mi3HaHHs i mpakTHuHi Ail. ToMy MpaBoBa 0CBiTa Ma€e BpaXOBYBaTU KPU30BHH
CTaH MPaBOCBIJOMOCTI i MPOAYKYyBaTl METOIM HaBUYaHHS, SKi MOXKYTb 3MIHUTH CUTYyallil0 Ha
kpaie. Oco0nuBoi Barn HaOyBalOTh aKTHBHI (OpPMHU peaizalii HaBYaIbHUX nporpam, AKi
lHTeHCI/I(I)lKYIOTL TPOLIEC 3aCBOEHHSI 3HAHb CTY/ICHTAMH, CIPHAIOTH p03BI/ITKOB1 caMocCTifHOCTI
CTYHEHTIB i THYYKOCTi IXHBOTO MHUCIICHHS, BITaCHOTO OaueHHs BI/IpIH.IeHH}I TOi 4M iHIIOI Mpo-
6nemu. Came 1IMM BUMOTaM Bi/IMOBiIalOTh MpOrpamMu KJIiHiYHOT OCBiTH, y Tipolieci 3ailicHeH-
HS KMX CTYACHTH, 3J00yBatOuM TEOPETUYHI 3HAHHS, KEPOBaHi TOCBiAYEHUMH BUKJIalauaMH,
BeyTh pealibHi CIIpaBH, IOUMHAIOYH 3 JOMOMOTH FPOMaJsiHaM Y CKJIaJaHHi O30BHOT 3asBU 110
Cyqy, Ha0yBarO4u TIPH HEOMY MpodeciiHuX HaBUIoK. KpiMm Toro, FopuaAnyHi KTiHIKA HaTar0Th
MaJyio3abe3neYeHM BepCTBaM HaceJeHHs Oe3KOITOBHI FOPUAMYHI KOHCYNBTAIlil, OCKIIBKH
CKOPHCTATHCA MOCITyraMu npocpecn/moro aJIBOKara Mae 3MOTY JaJIeKO He KOXKeH IPOMaIsTHHH.

Ines opranizanii ropuauuHUX KitiHik BuHUKIA B CILIA # peanizy€eTbcs HIISXOM CTBOPEHHS
MPaKTUYHOTO MPaBOBOTrO Kypcy («Street Lawy), cipsMoBaHOTro Ha 3anmo0iraHHs HOPUANYHUM
npobieMam abo Ha iX BUpilleHHs B pa3i BuHUKHeHHs. [li3Hime «Srteet Law» Oyia0 BHECEHO 110
HaBYAJIbHUX IUIAHIB YHIBEPCHTETCHKO! FOPHUINYHOI OCBITH i1 MOMIMPIIIOCS B IOPUANYHUX By3aX
nepxas Llentpanbhoi Ta [TiBHiuHOT €Bponu i kpaiH KonuinHboro PansHcskoro Coro3y. 3okpe-
Ma, HVHI KJTiHIKM BUKJIaJIJaHHA TpaBa MpalfoloTh MPH puandHuX By3ax Pocii, [Tonbmi, bon-
rapii, Yropuunu, JInteu, Jlarsii, Kazaxcrany, Ykpainu, Anbanii, binopycii Tomo.

IIpouec mommMpeHHs KIiHIYHOTO HaBYaHHS TpuBBae. HUHI Ail0TH 4OTHpH IpOrpaMu
KJTIiHIYHOT FOPUIMYHOT OCBITH:

— IOpUINYHA KITiHIKa «KHBOTO KITI€HTaY;

© B.JI. bacaii, JI.I. 3enicko, 2003
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— KJIiHiKM BuKJIanaHHs npasa — «IIpakTuune npaBo — Street Lawy;

— IOpUINYHA KITiHIKa «OKHBOT MIPAKTUKWY, B SKill CTyIeHTH HAOyBalOTh PAKTHYHAX HABU-
4OoK, Oepyuu y4acTb B poOOTi marpoHa (Cyali, IpoKypopa, HoTapiyca, aqBoKara);

— IOpUJMYHA KIIiHIKa <OKWUBOI CIpaBW», e I'pyna CTYJACHTIB BUPIIIYyE CUTYyaTWUBHi Mpo-
¢eciitni mpobiemu — npuIyMaHi CripaBH, BEAYUH iX Bifl MOYATKy A0 KiHII.

B VYkpaini HaOyau MOLIMPEeHHs ABa NepIINX BUAU IOPUAUYHOT KIiHIKH.

B IOpuanuynomy iHctutyTi [lpukapnaTchbkoro yHiBepcUTeTy Mmporpama KiliHi4HOT OCBIiTH
Oyia 3amouyarkoBaHa 1998 p., 3AilCHIOIOUMCH y TaKMX HampsMax: HaJaHHS Oe3KOINTOBHHUX
IOPUINYHHMX KOHCYJbTAllid Masio3abe3neyeHuM rpomMaasHaM (KIIiHiKa «KHBOTO KIIE€HTa»);
MPOBENIEHHsI 3aHATh Yy IKoiax M. IBaHo-®paHkiBcbka (kiiHika «[Ipaktudne mpaBo — Street
Lawy).

BinnoBinHO [0 CTPYKTYypH KIIiHIKM BXOIATH CEKLii: LMBITbHO-IPABOBA, KPUMiHAIBHO-
npaBoBa Ta cekuis «[IpakTuuHe mpaBoy.

JlocBimyeHi BUKIaaadi, 3aydeHi 10 poOOTH B KJIiHilll, € KOOPAWMHATOPAMH Jiil CTYIEHTIB,
KepiBHI/IKaMI/I CeKIil Ta Hp06J'IeMHI/IX rpyn. BonHoyac BOHM YUTarOTh JIEKLiHHI KypcH y cuc-
Temi CrenKypey «¥OpunuuHi KITiHIKAY. 30erMa Kypc «AnBokarypa YKpaiHW» 4YHUTaE
KepiBHUK KIIiHiKM — aupekTop HOpuandHoro i THCTATYTY npoq)ecop B.[l bacaii. CtyneHTH Ta-
KOX clyxatoThb crierkypc «IIpaBoBa poboTa Ha mignpueMCTBI».

3aHAatTs 31 cneukypey «fOpuanuHi KIIiHIKM» TPOBOAATHCA Ha (haKynbTaTUBHINA OCHOBI (Ha-
yKoBa po0oTa 3i CTyIeHTaMH — T'YPTOK YH MPoOJIeMHa TpyIa), a 3 BIIKPUTTSIM CIIeIliai3aii:
«BuKknagaHHs IOPUINYHAX AUCLIUTUTIH» OyayTh BHECEHI 10 HaBUAIBHUX IUIaHiB pOOOTH 1HCTH-
TYTY.

3acToBYIOThCS SIK JIeKIiliHa (hopMma 3aHATH, TaK i MPAaKTU4Hi: CTBOPEHHS I BUpILIEHHS
NPaKTUYHUX MPOOJEeMHUX CUTYyauil, AinoBi irpu, auckycii. ToMy HaBuanbHi Kypcu Ha 6asi
IOPUAMYHOT KITIHIKK CIIPUAIOTH MEPEIsIOBi CUCTEMH LiHHOCTEH i mpiopUuTeTiB y cdepi 1opu-
IYHOT OCBITH I epen0avaroTh, O CTYACHT 34aTeH BCTYIIUTH y CHIBPOOITHUITBO 3 BUKJIaqa-
4eM 3aijIsl PO3BUTKY CBOE€I OCOOMCTOCTI, NIMOMHHOTO OCMHCIICHHS crieudiku npodeciitHo-
NPaBOBUX YSBJIEHb.

Pearizanis mporpam KiIiHiYHOT OCBITH MO3UTHBHO BILTUBAE HA BUPILICHHS TaKol BAYKIMBOT
npobseMu, SK OpraHizaiis MPakTUKW CTYAEHTIB. AmKe poOOoTa B KIIiHili 3apaxoBY€ThCs CTY-
JeHTaM siK HaBuajbHa mpaktuka Ha II-III kypcax (mo 60 roguH) Ta HaB4YaJbHO-BUPOOHHYA
npaktuka Ha [V kypci (120 rogun). [1pu upomy cTyneHTH V-ro Kypcy — YYaCHUKH KJTiHIKH —
HE 3BiIBHSIOTHCS Bi/l MPOXOKEHHS MEPEIANIUIOMHOI MPAKTHKH.

PoGoTa B KITiHIIli OXOIUTIOE TaK 3BaHy «CTIOISAITBHY » NIPAKTHKY i cipusie mpodeciliHomMy
CaMOPO3BUTKY MaI/I6yTHl>0FO (axiBug — 1iNecnpsIMOBaHOMY CTaHOBJIEHHIO 0COOMCTICHO-TTPO-
¢eciiinoi mo3uii, (popMyBaHH}o TBOpYHUX 3A10HOCTEH, BHyTplLHHbOl KYJIBTYPH SIK HEOOXiAHOT
YMOBH caMopeatizauii y JKUTTeBO-NPOYeCciiHuX CHTYaLisX.

BaxnmuBicTh SIKOCTi Ta TPUBAJIOCTI MPAKTUKA MOXKHA TOLIOCTPYBATH Ha anKnam BUMIOT
KoM MpaBa bamapii, 1e mpakThKa CTAaHOBUTH OJHY TPETHHY Bill yCHOTO Yacy MiATOTOBKH
IopHcTa. SIKIIO HA TEOPETHYHY MiATOTOBKY MependadeHo TP 3 MOJOBHHOIO POKH, TO Ha TaK
3BaHy «IiJIrOTOBYY CIIy>KOYy» BiJIBEZICHO JIBa POKH, MYTNPOAOBXK SKUX CTYACHT 3000B’s3aHUIA
BiJNpalfoBaTl B OpraHax FOCTULil AECITh MiCALIB: i3 HUX WICTh — Y CyAi 3 KpUMiHAJIBHUX
CIpas, YOTUPH — B IPOKYparTypi, CiM MicALiB — B OpraHax ynpaBiiHHS, YOTUPH MicALi — B afl-
BOKaTypi i CTIJIbKH K — B IHIIMX OpraHax 4u oprasisaiisx (Ha BUOip cTyneHTa).

OTxe, BIPOBAJPKEHHsI B HABYAIILHUI TIPOIIeC MporpaM KJIiHIYHOT OCBITH SIKICHO BIUIUBAE
Ha BUPILICHHS 1i€T BAXKIIMBOI MPoOIeMH y IpodeciiiHoMy CTaHOBJICHHI IOPHUCTA.

PoGoTa KJTiHIKM «KHMBOTO KIIIEHTA» I'PYHTYETHCSI HA 4iTKO BU3HAUCHUX OCHOBHUX HaIlps-
Max:

— MpOBEJEHHA 3 YYaCHUKaMH KJIiHIKM METOAUYHHUX CeMiHapiB, 3MiCT SKUX mependavae o3-
HaWOMJICHHSI CITyXadiB 3 aKTyaJIbHIMHU TIPAaBOBUMHY ITUTAHHIMH, 3 SKHMH CTHKAIOTBCS CTYIICH-
TH B MIPAKTUYHIK pOOOTi, Ta 3aCBOEHHS MPUIOMIB i METONIB pOOOTH 3 KITIEHTAMU;

— CHiBpPOOITHUITBO 3 TPOMAJICEKUMU OpraHi3ailisMu 3 MATaHb 3MiHCHEHHS CIUTBHUX MPO-
€KTiB 1I0/I0 HAaJIAaHHS TPOMaJITHAM FOPUIUYHUX KOHCYJIbTaIlil;

— 3allyueHHs 10 KJIiHi4HOT poOOTH Ta MiJroTOBKa HOBUX YYACHMKIB KIIiHIKM 3 YMCHa CTY-
JISHTIB JIpyroro Kypcy;

Yaconuc Kuiscbkoro yHisepcuTeTy npasa e 2003/1 85



KOpuanyHa ocBita B YkpaiHi. AkTyanbHi npoGnemu

— MPONOBXKEHHA pOOOTH 31 CTAHOBIEHHS Ta PO3BUTKY KPHUMiHAJIBbHO-IIPABOBOI CEKLl 5K
CKJIAZIOBOI KIIIHIYHOTO MTPOEKTY;

— HaJIaHHS METOMYHOT JTOTIOMOTH KOHCYJIbTalliiHOMY IyHKTOBI, CTBOPEHOMY Ha 0a3i (a-
KyJIbTETY €KOHOMIKH, TTpaBa Ta Au3aiiHy [Ipukapnarcekoro yHiBepcutety (M. Kamymr);

— BUKOHAHHS JOTOBOPIB MPO CHIBMPALIO 3 AEPKABHUMH Ta IPOMAACEKUMH OpraHi3arisiMu
i ycTaHOBaMM LIOAO HaJaHHsS Oe3KOLITOBHUX HOPUAMYHUX KOHCYNBTALil (B ycCix KaTeropisx
CIpaB, a B KPUMIHAJIBHUX — Y Me)Kax MpeACTaBHULTBA MpaB MOTEPIiINX — 32 TOPYUEHHSAM);

— BUCBITIIEHHsI poOOTH KJIiHIKK B 3ac00ax MacoBoi iH(popMartii.

3 gncna TPOMaJISH, IO 3BEPHYIHCH B KITiHIKY 10 FOPUINYHY Joromory, omuspko 20% or-
puManu KOHCyHI)TaLIII gyepe3 CHUTBHUR TMPOCKT FOPHAMIHOT KIIHIKH YHIBEpCHTETY Ta rpo-
Majickkoi opranizauii «CycmisibHa amHicTis». Po3nodaTo HagaHHs MpaBOBUX KOHCYNBTALiH Yy
cdepi manoro GizHecy Ta minnpuemHunTsa. LLlono kareropii cnpas, 3 sskux OyJi0 HAAAHO HOPH-
JUYHI KOHCYNbTalii rpoMajasHaM, TO cepel HUX Maibke 53% cTaHOBIATH CIpaBU B Tamysi
UBITBHOTO MpaBa, 10 14% — ®UTI0BI cripaBu, 10 12% — cnipaBu, MOB’sI3aHi 3 COIiaIbHUM 3a-
Oe3neyeHHsAM, ciMmeliHi (mo 8%). HaliMeHImnii BiZCOTOK TpuNamae Ha TOCMONAPCHKI Ta
KpUMiHabHI cripaBy (3-4%).

Kpim Toro, koHCysbTalii HagaoTECs 6e3MmocepeJHbO Y BifICHKOBUX YacTHHAX — 3 MUTaHb
MPaBOBOTO 3aXKCTy BiliCbKOBOCTYXOO0BIIB (68).

3Bakar0uM Ha 3BEPHEHHS rPOMAJIAH, L0 CTOCYBATHMCS KPUMIHANLHUX CIIPAB, Y IOPUAMYHIMH
KJIiHILi CTBOPEHO CEKIil0, 30pPi€HTOBAHY Ha MPAaBOBY JOMOMOTY MOTEPIIUIAM Bill 3JIOYMHHUX
MOCSATaHb.

3a medl mepion M0 KITiHIKM 3BEpHYJIOCS KiJibka oci0 3 mpobiemaMu, TOB’S3aHUMH 3
3aMoissHHSIM 1M IIKOJAM 3J0YMHHUMH JissMu. Came B KpUMiHAJIBHO-NIPABOBil CeKilii BOHU
JicTanu BiAnoBiaHI kKoHCynbTauii. [[po CKOEHI MPOTH HUX 37I0UYMHU TPABOOXOPOHHUM OpraHam
Oynu BignpaeiieHi KBani)ikoBaHI MOBIAOMJICHHSI 3 YiTKUM BU3HAYEHHSIM HAWBKIIUBIIINX
00CTaBUH CIpaBH, sKi TOBOAATH HASBHICTH Cy0’€KTUBHUX Ta 00’ €KTUBHUX O3HAK CKJamy 3J10-
YHHY, HEOOXiTHUX I MOPYIIEHHS KPUMiHAIBHOT CIIpaBH.

Cninx 3a3HauMTH, 0 32 Yac POOOTH KIIiHIKK He OYyJI0 JKOJHOT CKapry BiJ rpoMasH, sKi 0
3acBiguUMIN HempodecioHami3M CTYAEHTIB 4YM IXHe HECyMJIiHHE CTaBJIEHHS OO0 CBOIX
000B’sA3KiB.

KopoTko 3yniHUMOCE Ha CaMOMy TPOLECi KTiHIYHOTO 06cnyFOByBaHH;1 rpoMajsH. JBiui
Ha TIDKAEHb — y BIBTOPOK i 4eTBep — JIBOE YYaCHHKIB KIHIKH, TPHAMAIOYN rpoMaisiH,
peecTpyroTh iH(opMaLifo PO KITi€HTa il BU3HAYAIOTH CyTh MPABOBOI MPOOIEMH, 3 SKOIO BiH
3BEPHYBCH.

SIKII0 MOCTaBJIeHe KJIIEHTOM NMUTAHHS BUJAETHCSA IPOCTHM, OJHO3HAYHUM, YEPrOBHI KOH-
CYJIBTAHT MOXKE B3SITH Ha ce0Oe BiMOBiAaNbHICTh i BUPILIUTH cIpaBy HeraiiHo. IIpoTe, sk npa-
BUJIO, Y MEPLIiil 3yCTpiyi 3 KJIIEHTOM KOHCYJIBTAHT OOMEXY€ETbCS THM, 110 BU3HAYAE CYThb MPO-
Onemu, HeoOXiTHi AJist T1 BUpilIeHHs il KieHTa (HanpuKiai, SKi JOKyMEHTH BiH MOBHHEH J10-
JIaTKOBO HAJaTH) i Mpr3HavYae yac HACTYITHOI 3yCTpiui He Mi3Hille K Yyepe3 TYKIACHD (TOBIIN
TEpMiH MOXe OyTH BUIpaBAaHUI TUTbKA BUHATKOBUMH O0O0CTaBHHAMHU). [IpoTsrom 1iporo yacy
KOHCYJIBTaHT MOBMHEH 03HAWOMMTH 3i CIIPaBOO TpeHepa (BUKJIaaa4a-KoopArHATOpa) Ta 00ro-
BOPUTH 3 HUM ILJIaH MOAAJbIIOT poOOTH Haj CIPABOIO.

Kninika mpatroe y BignoBigHO o0i1agHaHOMY MPUMILLEHHI, OCHAILEHOMY KOMII IOTEPHOIO
Ta KOMIIOBAJILHOIO TEXHIKOI 3aBIsAKku (piHaHCOBiH miaTpumii MixkHapomHoro ®onny «Bigpo-
JokeHHs» Ta Donay «JlemokpartuuHi iHiniatueuy (IToconsctBo CIIA B VkpaiHi).

OnHUM i3 TIPIOPUTETHUX HAMPAMIB € CHIiBIpallsd KIiHIKYA 3 TPOMaJChKIMH OpraHi3aiisMu
obnacti. Tak, CTyIeHTH — yYaCHUKHM KJIiHIKH, aKTUBHO CIIiBIPALIOIOTH 3 TPOMAJCHKOIO Op-
raHizauieto «CycrinibHa aMHiCTifg», HaJaruM i HeoOXiHy JOMOMOTY y BUPILIEHHI CKIaJAHUX
MUTaHb, OEpyTh aKTUBHY Y4acTh Y MPOEKTi opraHizauii «Binkpute cycninbcTBo». Jocsarayto
JIOMOBJIeHOCTI Tipo cmiBmpamto 3 «lleHTpom minTpumku skiHouoro OizHecy» I'Ll «Jlimosi
iHil[iaTUBNY, Ie CTYACHTH y paMKaxX HaBYaJIbHOI MPOrpaMu Ui JUJIOBHX XKiHOK MPOBOASTH
ceMiHapH, a 3 4acoM 3/iiCHIOBaTUMYTh aDOHEHTChKe 00CITyTOBYBaHHS 0i3HECOBUX CTPYKTYP.
Kninika HamaBana gomomory B JepXaBHiii peecTpauii rpomazchkiii opranizamii «Kiy0
J’excTpiM» Ta JIOKanbHOMY ocepeaky €Bpomelicbkol Acouiauii cTyaeHTiB-NpaBHUKIB
«EZSA».
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Yu KoXKEeH MOXe CTaTH y4YaCHUKOM MpoekTy? UuM Bimpi3HsrOTbCA MailOyTHI KIiHILIMCTH
BiJl IPOCTO CYMITIHHHX CTYIEHTiB? 3BUYAIfHO, OJHI€IO 3 YMOB € Q)sz[aMeHTanBHa TEOPETHY-
Ha TATOTOBKA, aje Hacamiepen OepeThes 10 yBaru 3[aTHICTh CTyneHTa IisITH caMOCTilHO,
NPOSIBIIATH iHILiaTHBY, MaTh c(OPMOBAHE MOYYTTS BiIIIOBINANBHOCTI, YCBIOMIICHHS, IO Ca-
Me BiJl TBOiX JIill 3aNIe)KUTh BaKJIMBa cripaBa. To0To, Haa3BUYAKHOT Bark HaOyBae 0coOUCTICHA
CKJIaJIoBa MOJETI crelianicta, KoTpa BOUpae: po3yMiHHs CYTHOCTI i colianbHOT 3HAUYyIIOCTi
cBOro (axy; JOTPUMaHHs €TUYHUX i IPABOBUX HOPM; HasiBHICTb MOpaJIbHUX YCTpeMIliHb (iae-
aniB, MiHHOCTEH, MPIOPUTETIB, MOTHBALIIH TOIIO); BOJOJAIHHI HABUYKAMH MiXKOCOOUCTICHOTO
CHiJIKyBaHHA W YMiHHS 3aCTOCOBYBAaTH iX Ha TPAaKTHIli; 3IaTHICTh MpPUAMATH CaMOCTIiitHi
pillleHHs i HECTH 3a HUX BiJNOBiJANIbHICTh; BOJOAIHHSA TAKMMHU SIKOCTSIMH, SIK TIOYYTTS CTIpa-
BEIUIMBOCTI, CIiBYYTTs, MPArHeHHsS JOMOMAarard JoAsM. TakuM YHHOM, iI€ThCS MPO 0CO-
OUCTICTb KYNBTYpHY, MOPAIbHO C(hOPMOBAHY.

3a3Buyaii, MOpanbHO-€TUYHA CTOPOHA JisIBHOCTI KJIHIKM «OKMBOTO KJII€EHTA» € HE MEHII
BaXJIMBOIO 3a OyJb-sKi iHII. Hanpukian, y mpoieci HaTaHHs KOHCYJIbTaIlil MOKe BUHUKATH
6e3J1iu mpoOsieM MOPaTbHO-eTHYHOTO XapaKTepy, 10 SKUX HAICKHUTh i MpoOdieMa HeOTHAKOBO-
ro OaueHHs IJISXiB BUPIIIEHHS CUTYaIllil KOHCYJIETAaHTOM i KJIIEHTOM, 3 TIPUBOJY SIKOT OCTaHHI
3BEpPTAETHCS MO OPUAUYHY JOMOMOTY.

MopanbHO-eTUYHA CYTh L€l MPoOIeMHU MOJISITaE B TOMY, 110 MO3ULIT KJIi€HTa i KOHCYb-
TaHTa Pi3Hi, ajleé KOHCYJIBTaHT He JOBiB J0 BifoMa KJIi€HTa i HAJE€KHUM YHHOM He apryMeH-
TyBaB CBOIO mo3uLito. Le, cBoero deproro, MopomKye HEeCKiHICHHI Bi3UTH KITi€HTa, SKUU He
YCBIZIOMJTIOE, 1110 OOpaHWil HUM CIIOCIO 3aXUCTY CBOIX iHTEepeciB Jallekuii BiJ TOro, moob AaThu
MO3UTHUBHUI pe3ynbrar. BupimenHs wiel npobieMu — y po3’siCHEHHI KOHCYJIBTAHTOM YCiX
MOXKJTMBHX IIJISIXiB PO3B’A3aHHS MUTAHHS KJII€HTA 3 MOCHIAHHIM Ha MOJIOXKEHHS! HOPMATHBHO-
MPaBOBUX aKTiB YMHHOTO 3aKOHOAABCTBA, L0 HalKpaile 3poOUTH B MpOLEci Apyroro, a mo-
MOXJTUBOCTI, — MEPIIOro Bi3UTY KIIi€HTA A0 KIIIHIKH.

besmepeuno, e BumMarae hopMyBaHHS HiTKUX MOPaTbHO-ETHYHHX MO3MILIH 00 poOoTH
KJTiHIKH, sIKi MOXKHA BiOOpa3UTH B KoeKci nMpodeciiHol eTUKK YYacHHKIB KJIiHiUHOT mporpa-
MU, B IIpoIieci pearizallii skoi roJJOBHUM 3aBJaHHSIM € BUXOBaHHS OCOOMCTOCTI, 3aTHOT KOH-
CTPYKTUBHO MHUCITHTH, PUITYCKaTH MHOXKUHHICTh iICTHMHU Ta BBAKATH 11 MPUPOIHUM SIBUIIIEM,
TOOTO OCOOMCTOCTI, KA MOBAXKAE MO3ULiIO iHIIOTO, € TOJIEPAHTHOI, BUCOKOMOPAIILHOIO.

V mpotuieci 00MiHy JOCBiZOM peatizailii mporpam KJIiHIYHOT OCBITH Bi0yJI0Ch O3HANWOM-
JeHHS 3 TPOEKTOM KoAeKCY TMpoQeciiiHOl eTHKH KOHCYNBTAaHTIB KIiHIKM BapimaBcekoro
yHiBepcutety ([lompima). Lle HaauxHyn0 HaC HA CTBOPEHHS MOPANBEHO-ETUYHUX TPHUIUCIB, AKi
CTaJIM MiAIPYHTAM Il pO3pOOKH cTaTel KOIEKCY YeCTi IJis CTYIEHTIB Ta KOOPJUHATOPIB Ha-
101 KJTiHIKH.

VY crarTsix, 30kpema, BiioOpakeHi MOpajbHO-€THYHI, JyXOBHi, MpodeciiiHi miaxoau sk 10
JUSITEHOCTI CTYJIEHTIB — YYaCHUKIB KIIiHIKH, TaK i 0 JIisJIbHOCTI KoopAnHATOpiB. be3nepeuHo,
fimeThesl HacaMIiepeI IO CTaBISHHS 10 KIIIEHTA, PO 3aXUCT HOTo iHTepeciB, PO JOBipy Mik
KITiEHTOM Ta cTyaeHToM. [Ipo 11e MOBHTECS ¥ B OKpeMHuX CTaTTsIX Koaekcy. s mpukiangy 3a-
UTYEMO KiJlbKa CTaTei.

«Crarra 3. Hagaroun npaBoBy JA0MOMOTY, CTYJCHTH it KOOPANHATOPH KITiHIKH 30008’ s13aHi
JOTPUMYBATHUCS 3acajl PETEIbHOCTI, CTAPAHHOCTI, & TAKOXK TEPMiHOBOCTI, BUKOHYIOUH Pi3HOTO
poxy poboTH.

Crartsa 10. CTyaeHTH i KOOPJMHATOPH KJIiHIKH HE MOXXYTh BUIPABIOBYBATH MOPYIICHb
€THKH, MMOCUJIAIOYNCH Ha OaKaHHS KITiEHTA.

Crarrsa 11. Hapmatoun npaBoBi mopajay, CTYIEHTH W KOOPAWHATOPH KIIiHIKK 3000B’s3aHi
JIOTPUMYBATUCh 3aCajl PiBHOCTI.

Crarra 12. Haparouu npaBoBy IOMOMOIY, CTyAEHTU U KOOPJMHATOPH KJTiHIKM MOBHHHI
BPaXOBYBATH BCi PABOBI if MOpaNbHi acnekTH npobnemu. Y po3MoBax 3 KIIIEHTOM CTYIEHT I0-
BUHEH MaTH Ha yBa3i HEOOXiMHICTb MOAAaHHS HOMY MOPAJIbHOI MiATPUMKH.

Crarrsa 14. CTyIeHT MOBUHEH aKTHBHO 3aJy4aTH KJi€HTAa J0 BUPIIIEHHS MOTSHIIHHUX
BapiaHTiB PO3B’s3aHHS MpoOJIeMH, HajgaBaTu 0cobi BCi MPaBOBI MOXKJIMBOCTI JJIsl OXOPOHU 11
iHTEpeciBy.

OTxe, aHalli3 AiSJIBHOCTI OPUANYHOT KIIiHIKM CBiTYUTH, 110 BOHA MPALIOE HA JIOCSATHEH-
HSl OCHOBHOTO npodeciiiHOro 3aBAaHHs BUIIOT LIKOIU: (GOPMYBaHHS Y CTYAEHTIB IOPUAUYHO-
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o CBITONNISY Ha OCHOBI IOPUANYHOTO METOMY, SKOMY BJIACTHUBHiII MPaBOBHI MOIVIAM Ha CBIT,
npaBoBe OaveHHs MifiCHOCTI, pO3yMiHHS TpaBa siK ()eHOMeHa KyJIbTypH. SIKIIO, HApUKIAI,
midaropiiini 3 Mo3uIlii MaTeMaTHKK CTBEPIXKYBAJIH, 1[0 CYTHICTIO CBITY € YHCJIO, TO ChOTOIHI
IOPUCTH Ha MiJICTaBi TaKOro X MiIX0Ay MOXYTh cKa3aTH, 10 CYTHICTh CBiTy — mpaBo. Came
NpaBOBUil CTaTyc HaI[iOHAJIBHOI 11€0NOTii CIpUATHME 3MiHI IOPUANYHOI MapajnTMy, a HMUIsIX
opuau3aLii couiyMy Ha OCHOBi MPIOPUTETY KOHCTUTYLiIHUX LIHHOCTEH HE3alexHOI AepxKa-
BU Oyge 11 yTBEepIKyBarTH .

Iupoki mepcrekTHBH BigKpuBae mporpama ,,Street Lawy, po3paxoBaHa Ha CTYICHTIB
II-IV kypciB, cripsiMoBaHa He JIHIe Ha SIKICHY MpogeciiiHy MiarotoBKy, a i Ha HagaHHs Maki-
OyTHIM FOPHUCTaM MOXIIUBOCTI TOTYBaTHCS IO MPAKTUYHOT JisSUIBHOCTI B MEAarorivHiil ramysi.
Ane mpo 1ie — B HACTyMHil myOuikarii.

Ompumano 20.01.2003

3akiHYeHHS B HACTYITHOMY YHUCIIi 4acOIHUCYy
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HAYKOBA XPOHIKA

10.0./10POLIIEHKO

IOpiii Onezoeuu /lopowenko, 2onosa Kuigecokoco
npagHuyo2c0 moeapucmea, peoakmop Yrpaiw-
CbKO20 NPABHUYO20 ANbMAHAXY

YI.jIIKAJII)HI/II?‘I AJIBMAHAX
A0 IOBIJIEIO KHIBCBKOT'O ITPABHTYOI'O TOBAPUCTBA

27 rpynns 2002 p. y KuiBcbkoMy OyauHKy BYeHHX HarioHanbHOT akagemil Hayk Ykpainu
BiOy/IvMCs IBi 3HAUHI JJ1s BITYM3HSIHOTO MPABHUYOTO XXUTTA MOAIT — Bii3HaueHHs 125-pivus 3
JHs1 3acHyBaHHs KUiBChKOTO NPaBHUYOTO (FOPUANYHOTO) TOBAPKHCTBA Ta MPE3eHTAIlis TIepIIo-
ro HOMEpa YHIKaJIBHOTO IIOpiYHMKA «YKpalHCBKUI MpaBHUYMN anbMaHax» (YxpaiHcexuii
npasnuuuli anemanax / Ynop.: C. bBoopoenux, B. Jepoicasin, IO. Jopowenxo, A. Iwenxo,
P. Kanoocnuii; 3a 3ae. peo. akao. HAHY FO. Illemuyuenxa. — K.: Kuiscvke npagnuye mosa-
pucmeso, 2002. — 304 c.). Bin Buganuii KuiBchbkum NPABHAYMM TOBAPUCTBOM Pas’oM i3
KuiBcbkum yHlBepCI/ITeTOM npasa Ta HamionansHoro akageMiero BHyTle.IHlX cnpas YKpaiHu.
AnbMaHax 3’SBHMBCS 32 MarepiajbHOI MiATPUMKH ToJIOBH TpaBiinHa ®PyHpauii imeni Onera
Onpxnya 1. Mukonu [1naB’toka Ta nepioro 3acTynHuka rojoBu CIIiNKM IOpUCTIB YKpaiHH,
HaApOJHOro AenyTara YKpainu n. Mukonu OHilryka.

Cepen npucyTHIX Ha oBinei-npe3eHTauil 0yau, 30kpeMa, JUPEKTop IHCTUTYTY AepikaBu
i mpaBa imM. B.M. Kopenpkoro, pexkrop KuiBCbKOro yHiBepcHUTETy TNpaBa, akaIeMik
HarmionansHoi akanemii Hayk Ykpainu FOpiit Lllemmryuenko, npe3uneHT KuiBchbkoro npaBHU-
YOro TOBApPHUCTBA, JOKTOP IOPUAMYHMX HAyK, Mpodecop IHCTUTYTy BHYTpILIHIX crpaB Mmpu
HABCY Poctucna KamtoxHuil, Bile-npe3upeHT TOBapHUCTBa, NpopekTop KuiBchkoro
YHIBEpCUTETY MpaBa, KaHAUAAT pUAn4YHUX Hayk CBiTnana boOpoBHUK, pegakTop YkpaiH-
CBKOTO TIPaBHUYOT0 ajibMaHaxy, acnipaHT KuiBCbKOro HalioHaJbHOTO YHiBepcuTeTy iM. Ta-
paca llleBuenka, ronosa ToBapuctBa Opiit Jlopouienko, BUSHUH cekpeTap TOBApUCTBA, TIPO-
(¢ecop HamionanpHOi akagemii BHYTpilIHiX crpaB YKpaiHW, IOKTOp HOPUAMYHUX HayK
AHnpiii [1meHko, YieH! OYeCcHOT paay TOBApPUCTBA: Nepliuii npopekTop KuiBchkoro yHiep-
CUTETy NpaBa, KaHAWJAT FPUIUYHUX HayK AHaroniii JIMUTpieB, 3acTynHUK ronoBu Ciyxou
Oe3neku Ykpainu Bonoxumup Ilpucraiiko, npodecop IHCTUTYTy MikKHApOAHUX BiTHOCHH
KuiBchkoro HalioHajbHOro yHiBepcuTety iMeHi Tapaca llleBueHka, kKaHAMOAT FOPUIUUHUX
Hayk Banepian MonaoBaH, a Takox JiliCHI 4JIeHH TOBApPHUCTBA, MPEACTaBHUKH 3aC00iB Maco-
Bo1 iH(opMallii, TocTi.

VY BctynHOMY clioBi pektop KuiBchkoro yHiBepcutety npasa akanemik 10.C. [lemuryveH-
KO OKpECJIMB iCTOPit0 TOBapUCTBA, 3HAUEHHs 11 JIs Cy4yacHOTO PO3BUTKY IOPUIUYHOI HAyKH,
HaroJIOCUB Ha aKTUBHiH AisSUIBHOCTI OKpeMux HOro uieHis.

Binomo, 110 ictopist KuiBCAKOTO OpUAMYHOTO TOBAPHCTBA MPH IMHepaTOpCLKOMy yHiBep-
cureti CB. Bomomumupa crana ACKPABOIO CTOleKO}O B JITOMHUCI HAIIOI IOPUIMYHOT HAYKH.
YTBopene 1877 p. ToBapucTBo aisio 1o 1919 p., i Bimpoaunocs 2000 p. [eprvimMu 3acHOBHU-
KaMU Opraisailii, o mianucanu npoekt cratyty 1877 p. Oyau nepeBa)kHO yHiBEpCHUTETChKi

© 10.0. Topommenko, 2003
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HaykoBa xpoHika

BuKkianadi ta Burmyckuuku: P.I. Basunep, B.I. [Iemuenko, O.®. Kicrsakiscbkwii, [1.®0. KicTs-
kiBcbkuid, K.A. MitiokoB, M.A. Po3oB, O.B. PomanoBuu-CrnoBaruncekuit i I1.K. Ckopuerni.
[lepmum TonoBoro ToBapucTBa 0yi0 oOpaHo Bacwuns Jlemuenka, 1mo o0iiiMaB mio mocaay 3
JISSIKUMHU TepepBaMy OJIN3BKO 25 POKiB 1 HAMTPUKIHIII CBOTO XXHUTTS CTaB HOTO MOYSCHUM TOJI0-
BOIO. A OCTaHHIM KEpiBHUKOM OpraHizauii B 1opeBoutoLiitHnii nepion OyB #oro cun I'puropiit
Hemuenko, Takoxx mpodecop KuiBcbkoro yaiBepcuteTy. KuiBcbke NpaBHUYE TOBapHCTBO
2000 p. six rpomMazckKy HempuOyTKOBY opranizauito Biapoaunu: F0.0. Jopowenko, B.B. Jlep-
»kasin, T.C. IToroBuy.

Axanemik [Opiii [llemnrydeHko HaragaB MpUCYTHIM, o came KWiBCchbke MpaBHHYE TOBA-
PHUCTBO BHIAJIO MEPIIUii BiIoMuUi B icTOpil KoJeke ykpaiHchkoro npasa («I1pasa, 3a skumu cy-
JIUTHCSI MaJlOpoCiChkui Hapomy, 1743 p.), akuil Hikonn paHile He ApPyKyBaBcs. BumaHHS
niarotysas i BuIpyKyBas 1879 p. ronosa ToBapucTBa, Bizomuii npodecop-kpuminaiict Onex-
canap Kictakiscekuid. FOpiii LlleMirydeHko BUCIOBUB HaJito, 110 BiAPOIKEHE TOBAPUCTBO 3a
niaTpumMkn KuWiBChKkOro yHiBepcHTeTy mpaBa, HallioHanbHOT akazemii BHYTpIIIHIX CHpaB
VYkpaiHu Ta iHIIMX MPOBiJHUX BITYUN3HAHUX HAYKOBHX YCTAHOB 3MOXKE TiTHO MPOAOBKHUTH CBOT
CJIaBHI Tpajauii.

BunaBuuua Tpaauiis € onHi€r0 3 0OCHOBHUX JJ1si KMIBCHKOTO FOPUIAMYHOIO TOBAPUCTBA, a
TOMY 3aKOHOMIpHO, 110 came 3 11 BiIpo/pKeHHsS po3novasiacs AisUIbHICTh OopraHizauii y Harl
yac. «YKpaiHChbKUi IpaBHUYME aJlbMaHaX» CTaB MEPLIOKO JAcTIBKOIO Ha LIbOMY LUIAXY. «Cho-
rofHi B YKpaiHi BUXOAUTH Oarato IOpUANYHUX YaCOMHCIB. Y Hac 6araro BUIIUX HaBYAIBHUX
3aKyajiB MiHicTepcTBa BHYTPIIIHIX CMPaB, i B KOXKHOMY 3 HUX BHIAIOThCS HAYKOBi JKypHAJIH.
et >xe anbMaHax sSKiCHO BiJIpi3HIETLCS Bi yciX. BiH moOynoBaHuii 32 CBOEPiTHOIO (OpMOTO,
Ma€ OpHriHaJbHY KOHLEMILII0 Mojaui mMarepiaiy, iTIOCTpOBaHMMN, Haa3BHUUYaAiHO iH(OpMAaTHB-
HUil. MeHi 30aeTbes, 1110 BiH MOXKE MPUBEPHYTH YBary came [uM. XOTiB OM HaroJloCUTH, 1110 B
LIOPIYHUKY BUIAPYKOBAHO Oararo crareil icTOpM4HOTo CHpsIMyBaHHs, MepcoHalii, He 3a0yTa
mroauHa. Lle ocobnuBo BaxkimBo, 60 Oe3 MoanHN HeMae Hayku. Tpeda mepconidikyBaT Hamry
IOpuanYHy HayKy. [oTytoun no apyky HOpuawdHy eHIMKIIONenifo, MU MIIIH camMe TaKhM
nuiaxomy, — 3a3HaduB H0.C. lemmryueHko.

IIpesunent ToBapuctBa Poctrcnas KanroxkHuii 3ynmMHUBCS HA caMiil MPUPoOAi BUHUKHEH-
Hsl IOPUMYHUX TOBApHUCTB y CBITi, 3ayBa’KUBILY, 1[0 iHilliaTHBa iX CTBOPEHHS 3aBXAU Hae-
xaia MonoguM. Tak Oyno B XI cT. y bonoHcbkoMy yHiBEpCUTETi 31 HIKOJIOI IOCATOPiB, TaKk
cTanocs i Terep, KO 3aCHOBHUKAMHU BiIPOMKEHOI OpraHizallil BUCTYNWIN TEX CTYICHTH.
«MoxMBO HaMm Tpeba MoJAyMaTH Mpo CTBOpeHHs mpu ToBapHcTBi 3050TOr0 GoHAY Kaapis
MOJIOZIMX FOPHUCTIB, aJpKe HaBiTh HA MPUKIAAiI LLOTO MIOPIYHHUKA MU 0a4uMO, IO Ha HOTO
HIManbTax riIHO MPEeCTaBIIeH] K aBTOPH BCi MOKOTiHHS JOCIiIHUKIB — BiJ] akageMika 10 CTy-
neHTa», — ckazas P.A. KanroxxHuid.

Biue-npesunent Toapuctsa C.B. BoOpoBHUK, sika Beja 0BiIei-npe3eHTallio, po3nosiia
Ipo TUIiAHY cHiBmpamo Mk KHiBChKUM TpaBHHYMM TOBapHCTBOM i KuiBChkuUM yHiBepcuTe-
TOM TnipaBa. HuHI Mik HUIMHU BXKe MiAMKUCAHO BiMOBiIHY YOIy, HACTIAKOM SIKOT CTaB i BUXill Y
CBIT IIOpiYHMKA, 110 3a CJIOBAMH Bille-NIPE3HUICHTA, CBITYNTH MPO BiIPOIKESHHS I1Ie ONHIET KO-
JUIIHBOT cJIaBHOT TpaauLii: TicHoI criBmpani Mixk ToBapuUCTBOM i YHIBEpCHUTETCHKIUMU BUCHHU-
Mu. ['poMazchki opraHizaiii moniOHOro HampsiMy 3a CBOEIO MPUPOJIOI 3aBXK/IM YCHILIHO PO3-
BHBaJICA CaMe Ha YHiBEpCUTETChKOMY IPyHTi. HUHI BXke JOCATHYTO JOMOBJIEHOCTI MpO Ha-
nanns ToBapuctBy mpumimenHs KuiBChbKIM yHIBEpCUTETOM TIpaBa.

Vuenwmii cekperap AHApid lmeHko, BBakalouW ajbMaHax JOOpUM TOAAPYHKOM JO
125-pivus opranizaiiii, Ha3BaB HOTO «JIITOMMCOM MPABOBOI HAYKW YKpaiHW», AKUW CHIPUATHME
MOBEPHEHHIO 3a0yTHX iMEH 3HAMEHMTHX YKPaiHCBKUX FOPHUCTIB, BiIPODKEHHIO 3400YyTKiB
IOPUMYHOT IIKOJIM MUHYJIMX POKiB. BiH MOBiJOMUB NpHUCYTHIM, 1110 HUHI BEEThCS MiATOTOB-
ya poboTa A0 MiJNUCAHHSA YrOOW MpO CHiBIpali MK ToBapucTBoM i HauioHanbHOW aka-
JIeMi€t0 BHYTPIIIHIX crpaB YKpaiHu.

Ha cBATKyBaHHI BUCTYTIHIIN TAKOX NiHCHUIA YJIeH TOBAPUCTBA, 3aCTy THUK AupekTopa LleH-
TPy MOpiBHSUIBHOTO MpaBa MiHicTepcTBa tocTullii Ykpainu ['eHHazii Ipy3eHko Ta roiaosa To-
BapUCTBA, PEAAKTOP i ynopsaaHuk ansmanaxy fOpiit Jopomenko. Ha nymky I'ennanis Jpy3en-
Ka, BigpomkeHHa KHUiBCbKOro MpaBHUYOTO TOBApHCTBA JACTh 3MOTY BiHOBUTU TpaAMiii yK-
paincbkoi mpaBoBoi gymMku XVIII — XX ct., BUkopucTaTH ii JOCATHEHHS Ui BUPILIEHHS CY-
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Hopowerko FO.O. YHikanbHUiA anbmaHax: Ao toeineto Kuiscbkoro npaBHWYOro TosapucTea

YaCHUX CYCHIUIbHUX MpoOeM, 110 CpUsITUME iHTerpalii BITYM3HIHOT FOpUCTIPYACHLIT 3 €BpO-
MENCHKOIO.

IOpiii JJopomieHko moaskyBaB yCiM, XTO MiATPUMaB BUAAHHS YKpPaiHCHKOTO MPaBHHYOTO
ajbMaHaxy, 0COOJIMBO THM, XTO Ha/IaB MarepialibHy Ta OpraHizaimiliHy JOMOMOTY, 3yTTHHUBCS
Ha TUIaHaX i MepcreKTUBax MiJroTOBKK HOro JIPyroro Homepa, 3aBJaHHsSX TOBAPHCTBA Ha Ha-
CTyNHUil pik.

AKTUBHUI 4JieH opraHi3auii, 3acTyTHUK HayalbHUKA FOPUIUYHOTO yrpasiiHHsa KuiBchKoi
MiCBKOi iepxkaBHOI aaminicTpanii m. FO.M. Tpununko nepenas roBinsgpam noasky Kuiscbko-
ro Micbkoro royiou Onekcannpa OMenbpueHKa Ta MiHHI TOAapyHKH. YCi MPUCYTHI AilcHI de-
HU ToBapuCTBa OTpUMAITH B YPOUHUCTIiit aTMocdepi IUTUIOMH, 1110 3aCBiAYMIIN TXHE YJISHCTBO B
opranizaunii. CborosHi, KpiM Ha3BaHMX BHUIIE MPABO3HABILB, WieHaMH KHiBCHKOTO MpaBHUYO-
ro TOBapHUCTBa TaKOX € Bifgomi topuctu: cyaas KoncruryuiiiHoro cyny Ykpainu Bikrop Cxo-
MOpOXa, 3aCTyHUK rojioBu Buioro rocrnonapcskoro cyny Cepriit JleM4eHKo, HApOAHMIA Jie-
nytat Ykpainu Biktop Mycisika, nepiimii 3acTynHuK rojioBu BepxoBHoro cyny Ykpainu Bo-
noaumup Ctedantok, TOKTop opuandaux Hayk Ouser JIuTBak Ta iHIII BiZoMi MpaBHUKH.

Ompumano 17.01.2003
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PELEH3II

B.I. CEMYHK

Bimaniu leanosuu Cemuux, 00Kmop 10puoudHux
Hayk, npoghecop, unen-kopecnondenm HAH V-
paiHy, 20108HUL HAYKOBUL Ccnigpobimuux Incmu-
mymy Oepxcasu i npaga im. B.M Kopeyvxozo
HAH Vkpainu

IIKABE i KOPUCHE BUJAHHSI *

KonexTtuBHa MoHorpadis «BukoHaBua Biana i agMiHicTpaTMBHE MpaBo», MiATOTOBJIEHA
Ha 0a3i BigauTy mpobiieM Jep>KaBHOTO yTpaBJIiHHS Ta aMiHICTpaTMBHOIO mpaBa [HCTUTYTY
nepxasH i mpaga iM. B.M.Kopenikoro HAH Ykpainu, BUK/IMKae BeTMKUH iHTEpec, HacaMIepes
TOMY, 110 TOPKAETHCSA HAaraJbHUX MPoOJeM MpoBeleHHs B YKpaiHi aaMiHicTpaTHBHOI pedop-
MM, a TaKOX peopMyBaHHS YKPaTHCHKOTO aIMiHICTPaTUBHOTO Mpasa. AJke MOHOTrpagidHIX
JOCIiKeHb 3 LIUX MPobJieM fotenep Maiike Hemae. L{ro MmoHorpadiro MoxkHa Ha3BaTu (yHa-
MEHTAJILHUM J0CHiIKEHHAM aMiHICTpaTUBHO-IPABOBUX ACMEKTiB OpraHizalii Ta yHKLiOHY-
BaHHS BUKOHABYOI BJIAJM B Cy4acHill yKpalHCBKili JliTeparypi.

[IpuBepTaroTh yBary 3yCHUIs aBTOPCHKOTO KOJIEKTHBY BHCBITIUTH 3MICT i TEHAEHIIT po3-
BHUTKY Ta peOpMyBaHHs MPOBiTHUX iHCTUTYTiB BUKOHABYOI BJIaJU: CUCTEMH OpraHiB BUKO-
HaBUO{ BJIA/IM; CITiBBiIHOLICHHS BUKOHABYO! BJIaJI 3 IHCTUTYTOM NPE3UEHTCTBA; BHUKOHABYO1
BJIaJ U i MicLIEBOTO CaMOBPI/ly BAHH; aJIMiHiCTPaTUBHUX MPOLEAyP; afgMiHicTpaTuBHUX (yII-
paBJ‘IlHCBKHX) MOCHyYT; nepmaBHm CItyx0Wu; JIEPIKABHOTO KOHTPOJIO iT. 1., a TaKOX Cy4acHoro
aJIMiHICTPaTHBHOTO TpaBa: HOro KOHCTHTYLIHHHX 3acal; KOMIIETeHIi OpraHiB BHKOHABYOI
BJIaJIM; aIMiHICTpaTMBHUX JOTOBOPIB; aJMiHICTPaTUBHO-TIPABOBUX PEXKHMMIB; aMiHICTpaTHB-
HOTO OCKapJKeHHS;, aJMiHICTPaTUBHOI IOCTHUILIT; TUCIMILTIHAPHOT BilMOBiNANBHOCTI JepikaB-
HUX CIIy’)KOOBIIiB; aIMiHICTpaTHBHOI BiJNOBiJaJILHOCTI; aIMiHICTPaTMBHO-IOPUCAUKIIHHOTO
MPOBAKCHHS Ta JCSIKUX 1HIINX.

[To3uTHUBHOIO PHUCOIO PeLieH30BaHOI Mpalli, Ha Milil MOMIAl, € Te, 110 B Hill Oararto micus
Bi/IBE/ICHO y3araJIbHEHHIO i OPiBHSJIBHOMY aHalli3y 3apy0i>KHOTO (FOJIOBHO €BPOTIEHCHKOTO)
JIOCBiy (DYHKIIOHYBaHHS BHUKOHABYOI BJIAAW Ta 1 aaMiHICTPaTHBHO-NPABOBOTO pPETYJIIO-
BaHHS.

[pyHTOBHO BHCBiTIIEHA MPOOIEMATUKA CTpaTerii peOpMyBaHHsS NEPKABHOI CIy:KOM B
rajgysi BUKOHaBYOI Biagu. MeTomoOoriuHi 3acaqyu JOCHIKECHHS [UX MPOoOiIeM IPYHTYIOThCS
Ha MPUHLMIAX BEPXOBEHCTBA MpaBa i MpiopuTeTy Mpas i CBOOO JHOAUHM i rpoMaisHUHA. AB-
TOPH CJIYIIHO CKOHLEHTPYBAJU CBOIO yBary Ha aHalli3i 0COONMBOTO Micls i poiti nepkaBHOL
ciryxOu B amapari nep:kaBHOTO yIpaBiiHHI. Baamo 3acTocoBaHO MOPiBHIBHO-TIPABOBUiT Me-
TOJI, 30KpeMa MO0 YKpaiHChKOT MPaKkTUKK peopMyBaHHS iHCTUTYTY JEPKaBHOI CIyxOu i
CY4acHOTO €BPONENUCHKOro JOCBimy.

ITonoxxeHHs i BUCHOBKH aBTOPiB MOHOTpadii 11010 3a3Ha4eHUX Ta 0ararbox iHIIMX Mpo-

* Penemsis Ha ki.: Buxonagua eénada i agMinictparusre mpaso / 3a 3ar. pex. B.b.Asep’snosa. — K.:
Iaxom. FOpe, 2002. — 668 c.
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Cemyuk B.I. LlikaBe 1 kopucHe BMAAHHSA

0JeM MaroTh MOLIYKOBUH XapakTep i BOAHOYAC MPAKTUYHO CIIPSIMOBaHi Ha peopMyBaHHS CH-
CTEMH JIepXKaBHOI CITy>KOHM Ta BIOCKOHAJICHHS 11 iHCTUTYTIB.

Oco0nuBHil iHTepec BUKIWKAE aHaji3 y MOHOTpadil OJHOr0 3 BaXJIMBUX i CKIaJHUX
00’€KTiB TIPABOBOTO PETYINIIOBaHHS B JIEPYKAaBHOMY YIPaBJIiHHI — IHCTUTYTY aJMiHICTPaTUBHOL
BiZMOBiTAIBLHOCTI.

Amxe BiJOMO, L0 IIWPOKHI HOPMAaTUBHUN MAacUB, KU peryiioe MUTaHHS aAMiHicTpa-
TUBHOI BiJIMOBiAAJbHOCTI, CIPUUYNHIB BUHUKHEHHS! HOBUX SIBUIL, SIKi HE OTPUMAJIU HAJIEXKHO-
r0 TEOPETHYHOTO BU3HAYCHHS Ta 3aKOHOAABYOTO YHOPMYBaHHS. 30KpeMa, OCTaHHIM 4acoM 3a-
rocTpuiacs mpobseMa o0 BiAMOBiAATBHOCTI FOPUIUYHUX OCI0, TOMY HEOOXiTHO 3’gCyBaTH,
YH € 33 CBOEIO NIPUPOJIOI0 Bi/IMOBiAANBHICTE 32 MPaBONOPYIIEHHS, CKOEHi Y chepax yperynbo-
BaHUX YWHHUM TMOJATKOBUM, MHUTHHMM, BAJIOTHUM TOINO 3aKOHOJAaBCTBOM YKpaiHH,
aZIMiHICTPaTHUBHOIO BiAMNOBiAabHICTIO. L{f0 mpobOnemaTruky aBTOPCHKUI KOJEKTUB BCEOIUHO
JIOCJTIJIKY€E, a CBOI BUCHOBKHM PETENIbHO OOTpYHTOBYE. [103ullisi aBTOpPIiB MEPEKOHIMBO JTOBO-
JINTh, OPUANYHHX OCI0 CJTiJi BU3HATH Cy0’€KTaMHU aJMiHICTPATUBHOI BiIMOBiaTBHOCTI.

BomHouac aBTopr MOPYIIMIIH iHIIE BRKJIMBE MTUTAHHS — IOAO JOIITEHOCTI Ta EPCIIEKTHB
pO3MEXyBaHHS B YHWHHOMY 3aKOHOIABCTBI YKpaiHM aIMiHICTpaTMBHHUX Ta TaK 3BaHUX
«KpUMiHANBHUX» MPOCTYyMNKiB. Takuit miaxiz 1iskoM HOBUI AJIs BITYM3HSAHOI IPABOBOT HAyKH,
TOX 1151 TpodJsieMa NMOoTpedy€e NanblIOro I'PyHTOBHOTO BUBUEHHS.

IIle ogHUM MO3UTHBHUM MOMEHTOM MOHorpaq)quoro JOCITI/PKEHHSI € aHali3 MoJeMiyHuX
Ta HEBPETY/IbOBAHKX MATAHb 3 PI3HHX MO3UILIH, 10 Tae 3MOT'Y aBTOpaM 3arporoHyBaTH TestKi
HOBi KOHIENITYaJlbHi MiIXOOW IO BUBYEHHS iHCTHUTYTY a,I[MlHICTpaTI/IBHOI BiJIIOBiAaTBHOCTI.
Hanpuknan, 3aciiyroByloTh Ha yBary MipKyBaHHSI aBTOPIB IO0 MPOOJIeM aaMiHiCTpaTHBHUX
CTATHEHb, iXHBOI NMPaBOBOI MPHUPOAH, PYHKIIOHATBHOTO CNPSIMYBaHHS, BU3HAUYCHHS iXHBOTO
MiCIsl B CUCTEeMi aaMiHICTpaTUBHUX caHKLiii. He 3amuimnucs mosa yBaror aBTOpPiB i Jquc-
KyCii{Hi MUTaHHA, 110 CTOCYIOTHCS OJHOTO 3 HAMMOIIMWPEHIINX aAMiHICTPaTUBHUX CTATHEHb —
mrpady. OKpeclieHo He TiIbKH HasiBHI IPOOJIEMH IOA0 HBOTO BHIY aAMiHICTPATHBHOTO CTST-
HEeHHS, a i 3amPOTNOHOBaHI IUIAXY 1X BUPIIIECHHS.

3acnyroBye Ha yBary TakoX JOCHThH LlikaBe i KOpUCHE NOCHiKEeHHS MpoOieMu pooBoOi
HAJIKHOCTI TaK 3BaHUX «EKOHOMIYHMX caHKUii». [LlnsaxoM BcebGiuHOTO aHai3y BUOKPEMIICHO
i y3arajibHEHO 03HAKH, 32 SIKUMU cepell LIMPOKOro Kojia EKOHOMIYHHX CaHKILIil aBTOPH MPOIIO-
HYIOTb BUPI3HATH agMiHICTpaTUBHI CaHKLIi.

PenienzoBana MoHoTpadis, Oe3nepedHo, 3acIyroBy€e Ha BUCOKY TIO3UTHBHY OLIHKY. BapTto
BHCJIOBHTH OKpeMi 3ayBasKeHHS i moOakaHHs [IOI0 BUCBITICHUX aBTOPaMH ITPOOIEM.

Hanpuknan, aBropu B po3aiii [V HeTpuBiaNbHO MOCTaBWIIN il MpOaHATI3YBaIN aKTyaIbHY
npoOsieMy agMiHICTPaTUBHUX MOCIYT, BU3HAYMBINY 11 Ta C(OPMYITIOBABILIN KPUTEPil BiIMEXKY-
BaHHsI BiJl iHIIKMX BUJIB BJIQJHO-PO3NOPSAYOIL iSJIbHOCTI OpraHiB BUKOHABYOI Blaau. BonHo-
yac B iHIIOMY MicLli KHW)KKHM BHUCJIOBJI€HA TO3ULIS 100 TAKUX e MOCIYT, i TAKOX AOCTaTHBO
0OTpYHTOBaHA, ajie BOHA JEIIO0 Bipi3HAETHCS BiI MONMEpeNIHBOr0 TIyMadeHHs. OTiKe, BUXO-
IWTH IO B aBTOPCHKOMY KOJEKTHBI OKpeMi aBTOPH LIOAO LBOTO MHUTAaHHS JOTPUMYIOTHCS
pi3HuX monAniB. Lle Tpe6a Oyno 6 MOSCHUTH JOAATKOBO.

SIk meBHa HETMOCIiJOBHICTh CIIPUAMAETLCS U Te, 10 aBTOPH MPOTOHYIOTh 3aMPOBAJUTH
BXKMBaHHS TepM1Ha «iepkaBHa cny>1<6a» y BYy3bKOMY 3Hau€HHi, TOOTO SIK AisJBHICTb OpraHiB
BHMKOHABYO1 BJIaJM Ta IXHIiX anapariB 100 BUKOHAHHS 3aBIaHb 1 GpyHKLii nepxasu. Ane Boa-
HOYAaC apryMEHTY€EThCS BapiaHT MOIUTY JAepXKaBHOI CIy kKO Ha BUIH, SIKi BOXKKO BiTHECTH JIH-
IIe 10 BUKOHABYO] rinku Bnaau. OTke, 3aJMIIA€THCS HE3PO3YMIIIMM, SIK [1€ MOYKHA Y3TOIUTH B
XOJIi MPaBOBOTO PETYJIFOBAHHS JIEPKABHOT CITY)KOH.

JlocTaTHBO CHipHOIO BUJAETHCSA TAKOX MOCTAHOBKA MUTAHHA IOJ0 HEMPaBOMipHOCTI 3a-
CTOCYBaHHS JI0 MPaBOMOPYLIHUKIB OJHOYACHO OCHOBHOIO Ta JA0JATKOBOIO aJAMiHiCTPaTUBHUX
CTSTHEHb. 3/1a€ThCs, IO TYT MOTPiOHA Oylia JeTanbHila apryMeHTaIlisl.

VYTim Ha3BaHi Bagu MoHOTpadii He 3HMWKYIOTH 3araJbHOTO MO3UTHBHOTO BPAXKEHHS Bil
NPOYUTAHOTO i, OiNbIIE TOTO, KHIKKA CIIOHYKA€ N0 IMONANBIIOTO OCMUCICHHS NMHUTaHb, SKi
BHKIIMKAJIM IHTEPEC i B pelleH3CHTA.

HacamkiHenp BapTo 3a3HAYUTH, IO 15l KHWKKA € MPOJIOBXKEHHAM HHU3KH JJOCUTH LiKABUX
BUJIaHb, 1110 CTAJIM HACIIAKOM IUTiTHUX HAYKOBUX MOIIYKiB TBOPYOTO KOJEKTUBY JOCIiAHUKIB,
SIKUI paHillle Bke BUAaB Taki QyHAaMeHTalbHI mpaui, sk «/lepxaBHe ynpaBiiHHA: Teopis i
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PeueHsii

npakTtukay (K., 1998), «Z[epmaBHa cy>k0a: opraHi3alliifHO-IpaBOBi OCHOBH 1 HIISX PO3BUT-
ky» (K., 1999) ["apato, 1o i HOBa KHMKKA 1IOTO KOJIeKTHBHY Oyne uikaBoro i KOPHCHOIO 5K
IUTSl HAYKOBLIIB, TaK i IOPHCTIB-TIPAKTHKIB, & TAKOX i IJIs1 3HAYHO LIMPINOI ayJUTOpPil YUTAdiB.

Ompumano 21.02.2003.

AM. HIEBYEHKO

Apocnasna Mukonaiena Illeeuenko, 0oxmop
IOPUOUYHUX HAYK, 3a6i0yeau 6i00iny npobrem
YugineHo20, Mpy006020 mMa NiONPUEMHUYBLKO2O
npasa Incmumymy depoicasu i npasa im. B.M. Ko-
peyvkoco HAH Ykpainu

IHTEJEKTYAJIbHA BJACHICTD B VKPAIHI:
IMPOBJIEMMU TEOPII I IPAKTUKH *

Sk BimOMO, 3a OCTaHHI IECATHIITTS BIUTMB PE3YJLTATIB iHTENEKTYaTbHOT JisSUTBHOCTI JIFO-
OUHM Ha MarepiaqpHe BUPOOHHUITBO, HA PO3BUTOK ii AYXOBHOIO TMOTEHIiaNly, XHUTTS
CYCIIbCTBA B LiJIOMY 3HAYHO TOCHMBCs. KpaiHu, o 3poOuiu y ¢cBOii BHY TPILIHI# MOJiTHII
CTaBKy Ha 3a0XOYECHHS TBOPYOCTi Ta PO3BUTOK OCBITH, HUHI BXOIATH 10 YKCIA BUCOKOPO3BU-
HeHuX. EKCTIOPT HOBITHIX TEXHONOTIH CHpuse IMBUAKOMY PO3BHTKOBI €KOHOMIKH, CTBOPIOE
YMOBH ISl PO3BUTKY HAayKH, TEXHIKH, pallioHAILHOrO BUKOPUCTAHHS iXHIX pe3yJbTarTiB.

[HTeNeKT MepeTBOPUBCS HA CTpaTerivyHuil pecypc Oyab-KOi epKaBH. A pe3ybTaTH TBOP-
401 JisSUTBHOCTI BX€ AaBHO CTAJM HEIEIIEBHUM TOBapoM. TOMYy LIJNKOM 3pO3yMiJio, IO B XOZi
CTBOpPEHHS HOBHX BHHAXOIiB, TBOPiB HAYKH i MHUCTELTBA, iHIINX MPOAYKTiB BUHHKAE Oarato
3aMiTaHb, 30KpeMa IOA0 MPaBOBOI OXOPOHM 00’€KTiB TBOPUOCTI, MpaB Ta iHTEpeciB IXHiX
TBOpUiB. Taki MATaHHS MPUBEPTAIOTH OCOOMBY yBary Iie it TOMy, IO Y CBiTi BiIOyBarOThCs
CKJIaJiHi iHTerpauiiiHi mpolecH, B OCHOBI SIKMX JIeKaTh MOTPeOU HaliOHAIBHUX E€KOHOMIK,
iHTepeciB Kopropalliii, mojgiTHuHux naptiid Tomo. CyyacHi npobieMu riobanizauii moTpedy-
I0Th CTBOPEHHS MPO30PUX MPaBWII VIS CHiBPOOITHULITBA KpalH, y TOMY YMCHi i I TOpriBii,
Jie aKIeHT poOWTHCS Ha YeCHI KOHKYpeHTHi cTocyHKu. Came 3a IMX YMOB TPaBOBi HOPMH
1I0/I0 BUKOPUCTAHHSI 00’ €KTiB iHTEJIEKTYa bHOT BIIACHOCTI Ha0yBarOTh HaJ3BUYAHOT Bary.

VYkpaiHa mparse 10 piBHONpPaBHOI y4acTi B MiKICP)KaBHUX BiJHOCHHAX, HaMararo4mch
CTaTH aKTUBHUM YYaCHHKOM MiKHapomHoi Toprisni. ToMy BIOCKOHaNEHHS MPAaBOBOT OXOPOHU
IHTeNEeKTyaNbHOT isJIbHOCTI, HAJIeX)KHA OXOPOHa i1 pe3yNbTariB, MPUBEAEHHS 11 10 HOPM, aaeK-
BaTHUX CHOTOJICHHIO, € 000B’A3KOM SIK Jep>KaBH, TaK i CyCIiJIbCTBA.

Ly, a TakoXK iHIIAM MUATAHHSIM iHTENEKTYyaJIbHOT BIACHOCTI MPUCBSTYEHO 30ipHUK HAYKO-
BUX CTaTe, sSIKUif MiAroToBneHni y Mi>kHapoJHOMY LIEHTpi MPaBOBUX MPOOIEM iHTETIEeKTyalb-
Hol BnacHocTi mpu [HCTUTYTI nepkasu i mpasa iM. B.M. Kopenpkoro 3a cripusiHHs [HCTUTYTY
nepxasu i mpasa iM. B.M. Kopelpkoro ta YXropoacsKoro Jep:kaBHOTO iHCTUTYTY iH(opMa-
TUKH, €KOHOMIKH i TipaBa. Penen3oBanmii 30ipHUK — IIe CHiNbHA Mpams HAyKOBLIB Ta Mpak-
THKIB. ABTOPCHKUI KOJIGKTUB, Y CKJIaJIi SIKOTO I’ SITHAJSTh JOKTOPIiB Ta KAHAWATIB HAYK, P
MPaKTHYHUX npauiBHHKiB 3MiI' Ha BHCOKOMY HayKOBO- TEOPETHYHOMY Ta MPAKTHIHOMY piBHi
BUCBITIIUTH ICTOTHI MpoOieMu MPaBOBOTO PEryIMFOBAHH lHTeﬂeKTya.HI)HOI BJIACHOCTi B YK-
paiHi, BUCJIOBUTH CBOI MPOIO3UIIii MO0 BIOCKOHAICHHS HAIliOHAJTHHOTO 3aKOHOABCTBA.

30ipHUK MiIrOTOBJIEHO 32 3arajibHOK penakuieto akaaemika HAH Ykpainu 10.C. lllem-
IIyYeHKa Ta KaHauaara ropuandanx Hayk FO.J1. Bomumpkoro.

* Pew. Ha 36. cr.: Inmenexmyansna BiacHicTs B YKpaini: nmpoGiuemn Teopii i mpakTuku / 3a 3ar. pex.
10.C. lllemuryyenka, FO.JI. Bommuuskoro. — K, 2002.

© .M. IlleBuenko, 2003
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Llles4eHko A.M. IHTenekTyanbHa BracHiCTb B YKpaiHi: npobnemu Teopii i npakTukm

Cunin 3ayBa)XWTH, 0 OCHOBHA METa aBTOPCHKOTO KOJIEKTHBY — aHAlli3 aKTyallbHHUX IMPO-
OneM y rayy3i iHTeleKTyallbHOT BJTaCHOCTI, 1110 BAHUKAIOTh HYHI, B TIepiof iHTerpaiii YkpaiHu
no €poreticbkoro Coro3y. Y cTaTTsx MpoaHaai30BaHO 3aKOHOJIABCTBO B Tally3i MpaB Ha iHTe-
JIEKTyalIbHY BJIACHICTh, PO3MISHYTO MisUTbHICTh MiXKHAPOJHUX OpraHizailiid, CIpsSIMOBaHUX Ha
PO3pOOKY HOBHX TOKYMEHTIB 3 IPABOBOTO PETYIIOBAHH iHTEIEKTyaIbHOT BIACHOCTI, HaBe e~
HO KOMEHTapi MiXKHApOIHO-NPABOBUX HOPM PETYIIOBaHHS iHTENEKTyaJIbHOT BJIACHOCTI Ta
HOPM 3aKOHOAABCTBa YKpaiHu. BomHowac y KHIXKI pO3IISIHYTO MPOOJIEMHU BIOCKOHAJICHHS
YHUHHOTO 3aKOHO/ABCTBA YKpaiHW, CIy’kKOOBOr0 BHHAXiJIHHUITBA, TOBAPHHUX 3HAKiB, HEIOOPO-
COBICHOT KOHKYpEHLIiT TOILO.

VY 30ipHUKY PO3IIISIHYTO TAKOXK MPOOJIEMHI NMUTAHHS [UBiJIBHO-IPABOBOTO Ta IUBIIHLHO-
MPOLIECYATBHOTO 3aXUCTY MpaBa iHTENEKTyalIbHOI BIIACHOCTI, TPOaHaTi30BaHO HOPMH MiXKHa-
ponnoi yrogu TRIPS, BuCTOBIEHO MPOMO3HIIIT 11010 3aCTOCYBAHHS iX y HaIliOHATBHOMY 3aKO-
HOJIABCTBI.

ABTOpH HE OMUHYJIM YBaroro i Taki akTyalibHi poOJieMH, K KOJIEKTUBHE YIPABJIiHHS aB-
TOPCHKUMHU MPaBaMH, IMPABOBA OXOPOHA MAaTEMaTHYHOTO 3a0e3MeueHHs eeKTPOHHUX 00YHC-
JFOBAJIbHAX MAIIWH.

Ileii 30ipHUMK Oyne KOPUCHUM JJIsi HAYKOBIIIB 1 BUKJIAJauiB, a TaKOX MPaKTUIHUX
MpAaliBHUKIB y Tally3i iHTEJIeKTyallbHOI BIACHOCTI i IMPOKOTO KOJIa YUTAYiB.

Ompumano 5.03.2003
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HALUI IOBINAPU

JIOPOT'OIO HAITOJIEIVIMBOI ITPAIII
(0 50 pivus Bin qust Hapom:xkenHsi B.II. Harpe6easHoro)

Bonogumup IlerpoBuu HarpeGenbhuii, uneH-kopecnonaeHT AllpH
YKpaiHu, KaHAUAAT IOPUAMYHMX HayK, 3aciy>KeHH IOpUCT YKpaiHu,
3aCTyIMHHK qupekTopa [HeTuTyTy nepkasu i mpasa im. B.M. Kopeupbkoro
HAH VYkpaiuu — 3HaHa # I1aHOBaHa JIIOMHA, BiJIOMUH HayKoBelb i
opraHizaTop IOCIiIKeHb y raiysi mpasa, Hapoauscs 23 ciuns 1953 p. y
cinbebkill poauHi B ¢. KpuiiBka AHIpyuiBcbkoro p-Hy JKuToMHpPCHKOT
o0nacri.

Moro »UTTEBHIA LUTSAX, SIK i OITBIIOCTI OMHOMITKIB i3 TPYAOBUX CiMeid,
— MpsiIMU# 1 BOAHOYAC TEPHUCTHIA, CIIOBHEHUI HEBTOMHOIO Mpaliero, CaMmo-
0OMEXeHHSMH i MparHeHHSIM JyXOBHOrO i HaykoBoro nocrymy. Llinec-
MPSIMOBAHICTH 1 CAMOJMCILIUILIIHA, MPAILOBUTICTD i MOLIYK JOCKOHATIOCTI
— ui mMOMHHI pucH Horo xapaktepy, SKMUMH BiH mepeaycim 3apasuye cBoiM Oarbkam — ['aHHi Mu-
xainiBHi Ta Iletpy BonoguMupoBuuy — HEBTOMHUM CLILCBKUM TpyJapsiM, AK i Horo iHTenekTyansHa 00-
JapOBaHICTb, MPOSIBIIKCS LIe B AWTIYI Ta fOHANbKi poku. | mkomy, i XKuromupcbkuit aBToMOOiTBHO-
HUISXOBUH TexHikyM, i KuiBcbkuii nepkaBHuit yHiBepcutet iMeHi Tapaca [lleBuenka (ropuauunuii da-
kynbreT) B.I1. HarpeGenbuuii 3akiHuyBaB OUCKyUe, 3 Bi3HAKAMU.

HeopnuHapHicTh HOro 0COGHCTOCTI HE 3aJTUIINIACSA HETIOMIUeHOI i y apMiliChKOMY CEpeOBHILL.
VY 1972-1974 pp. Bononumup [leTpoBuu — psAAOBHiA, CeprkaHT, cTapliMHa CTPOKOBOI ciyx0Ou B Pa-
JSHCBKIM apmii, 3 naB sxoi BiH OyB 3BiJIbHEHHI Micis 3aKiHYEHHS TEPMiHY CIyXOH 3 Haropojoro
Minictpa CPCP A. I'peuka — iMEHHHUM TOIMHHHUKOM.

Li Bxe majneki i mpunopoleHi YacoM roHalbKi 1ocarHeHHs Bonoaumupa HarpeGenbHoro 3acBin-
yuiIM fioro 6ararorpaHHy 00apoBaHiCTh, MOTEHLT, CUILy XapakTepy i HanalTyBajau HOro Ha HEBTOMHY
npaio i nepemory. [loTpanuBiny y cnpusTiuBe TBOpue cepenosuiie, B.I1. HarpebenbHuii peasizysas wLi
MOTEHLiT, CIMPAOYKCh Ha Kpallli pUCH CBOET 0COOMCTOCTI, y HAYKOBiii Ta oprasisauiiiHiii po6oTi B [HcTH-
TyTi AepxkaBu i npasa iMeHi B.M. Kopeubkoro, kyau BiH npuiiiioB y BepecHi 1979 p. V 1979-1983 pp.
B.I1. HarpeGenbHuii mpaltoBaB Ha MOCagax CTaKUCTA-I0CIiAHIKA, MOJIOALIOTO HAyKOBOTO CMiBPOOITHU-
Ka, a ynpoaoBx 1984-1990 pp. — yuenoro cekperaps [HcTutyTy.

YV 1983 p. B.I1. HarpeGenpHuii 3aXUCTUB KaHIUAATCHKY qucepTauito Ha Temy «OprasizauiiiHo-mpa-
BOBi MpoOjeMU YIMpaBiIiHHSA MaTepiaibHO-TEXHIYHUM 3a0€3MeUeHHSM CiIbChKOrO TOCMOIapCTBay, a
1987 p. iioMy MPHUCBOEHO BYCHE 3BAHHS CTAPUIOro HayKoBoro cmiBpobiTHuka. [TpoTtsarom 1990-1993 pp.
HaBYaBCsl y JOKTOPAHTYpi H MpaltoBaB HajJ JOCTIKEHHSIM OpraHizauiiiHo-npaBoBUX MpoOsieM iHBec-
TULIAHOT AiSJIBHOCTI B YKpaiHi.

VY tpaHi 1993 p. Ipe3unis HAH VYkpainu npusnauuna B.I1. HarpebenbHoro Ha mocay 3acTyHH-
Ka Aupekropa [HCTUTYTy 3 HaykoBOT poOOTH, Ky BiH 00iiiMae o uporo yacy. 3 1998 p. ouomtoe Llentp
GaHKiBCHKOTO MpaBa mnpu [HCTUTYTI AepkasH i npasa iMm. B.M. Kopeuskoro HAH Vkpainu. VY notomy
2002 poky 0OpaHUii 4JI€HOM-KOPECTOHACHTOM AKaaeMil MpaBoBMX HayK YKpaiHU i Mpu3Ha4YeHuil yue-
HHUM ceKpeTapeM BiisieHHs1 eKoJIori4HOro, rocrnoJapchbKoro i arpapHoro rnpasa.

3a poku HaykoBoi aisibHOCTI B.I1.Harpe6ensuuii ony6nikysas 6nu3bko 200 HaykoBHX Tipailb (6e3
ypaxyBaHHS J0BiKOBO-iH(popMaliiiHUX MarepialiB), y TOMY 4YHCIi B 3apy6i>KHI/1x BuaanHsax ([onbiia,
Yexis, Yropumna, CnoBauunHa, Himeuunna, Ascrpist). Cepen myOmikariit — lH}:[I/IBl}:[yaJ'[BHa MOHOIpa-
¢is, Opomypa, criBaBTOpcTBO Y 10 HAYKOBO-MOMYNISPHUX BHAAHHSX, CAMOCTIiHI p03)11n1/1 B 14 xonek-
TUBHUX MOHOTpadisx, Oinbiue sk 120 HaykoBUX cTarel, peueHsiit Touo. B 1986 poiii 3a 11k HayKOBUX
po0iT 3 mpobieM Jep>KaBHOTO YIPaBJIiHHS B rally3i arpornpoMHCIOBOrO KOMILIEKCY yAOCTOEHUN Menani
Ta npeMii s Monoaux yuenux AH Vipainu.

VY uux HayKOBHX TpalsiX AOCHIDKYHOThCS OpraHizaliitHo-mpaBoBi MpoOieMu JepKaBHOTO Peryiio-
BaHHS Ta YNPaBJiHHSA B rajiy3i iHBeCTHLIHHOT MisSVIBHOCTI, MPaBOBOro 3a0e3neueHHs (OpMyBaHHS PUH-
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Hawwi toBinsapu

KOBUX BIiJIHOCHH. YBary JAOCIiJJHUKa MPHBEPTAIOTh TAKOXK MPOOJEMH OpraHizauiiHO-NpaBOBUX (OpM
MiANPUEMHULBKOI JisTIBHOCTI, IPABOBOIO PEry/IOBAaHHS FOCHOJAPCHKUX BIIHOCHH 32 CyYacHHX yMOB,
FOPUIIMYHI acrieKTH (OHIOBOrO PUHKY, OAHKIBCHKOT iSJIbHOCTI, 30BHIIIIHLOEKOHOMIYHUX BiIHOCHH TO-
mwo. [l uux npanb XapakTepHUH CUCTEMHUI MifXif, 3aCTOCYBaHHS MOPiBHAJIBHOTO Ta iHIINX METO/IB
HAyKOBUX JOCIiJXKEHb.

VY nyb6nikauisx B.IT.HarpebensHoro ocranHix pokiB OCHOBHA yBara 30cepeikeHa Ha mpolbiiemax
MPaBOBOIO PEryJIIOBaHHS BiHOCHH y rajy3sX eKOHOMiKH, arpapHOro Ta eKOJOIi4HOro Mpasa, 3aXUCTY
Ta Aep’KaBHOI MIATPUMKHU MiJIPHEMHULTBA, MUTAHHIX 3aKOHOJABYOrO 3a0€3MEUYEHHs AISIBHOCTI Op-
raHiB BUKOHABYOI BJIaZIM B yMOBAX MPOBEICHHs aaMiHicTpaTHBHOT pedopmu B YkpaiHi. 3 wi€el mpoobie-
MaTHKH B 1-4 ToMax mecTutoMHOI «FOpuauyHOi eHIuKIiIoneAii» BiH onyoiikyBas Ginbiie sik 400 HayKo-
Bux crareil. B.I1. HarpeGenbHuii — naypear nepLioro i TpeTboro WOPIYHUX KOHKypciB CHiNKU IOpUCTIB
VYkpainu Ha kpaiie opuanuHe MoHorpadiune Buganns (1998 p., 2000 p.).

CBoi TeopeTHYHi BUCHOBKH i npakTuuHi npono3uuii B.I1. HarpeGenbHuii peanizoBye y 3aKOHOTBOp-
YoMy npoueci; 6epe yuacts y podoti KomireTis BepxosHoi Panu Ykpainu, po6ounx rpynax 3 miroToBKu
Bi/IMOBIIHUX 3aKOHOMPOEKTIB. 30KpeMa, BiH OpaB y4yacTh y po3po0iii 3akoHonpoekTiB: «[Ipo eHeprosoe-
pexeHHs», «IIpo TpybonposigHuii TpaHcnopt», «IIpo GaHkiBChkuil Kpenuty, «IIpo HadTy i rasy, «IIpo
aJITEpHATUBHI BUIYU PIAKOro i ra3zoBoro nanusay, «lIpo aHTapKTUUHY IisUIBHICTBY (KEpiBHUK poOOUOL
rpymu), «[Ipo HaykoBy i HAyKOBO-TEXHIUHY HisUIbHICTBY, «[1po apbOiTpaxkHuit cyn», «I1po miuarixHi cuc-
TeMU Ta Nepekas rpoueii B Ykpaini», «[Ipo 3aXucT ekoHOMiYHOI KOHKYPEeHLi1», MpoekTiB bromxeTHoro
1t [TogarkoBoro konekciB Ykpainu ta iH. Y ciuHi —xoBTHI 2002 p. 31iliCHIOBaB HayKOBE KEPIBHULITBO MPO-
€KTOM «AanTallis 3aKOHOJIaBCTBa YKPaiHU MPO EHEPreTUKY /10 3aKoHOoaBcTBa €Bporeiicbkoro Corw3y».

IMocriitHo 3amy4aeThest 10 po3poOKyM iHIIMX MaTepianiB Ui OpraHiB 3aKOHOABYOI, BUKOHABYOT Ta
cynoBoi BIagu YKpaiHu; Oepe ydacTb y MiJrOTOBLI €KCIEPTHUX HAyKOBO-IPAaBOBUX BUCHOBKIB, IIPO-
no3uliifi i pekoMeHaauiii momo npoekriB akTiB [Ipe3unenra Ykpainu, Kabinety MinictpiB Ykpainu,
JESIKUX HEHTPaJbHUX OpraHiB BUKOHABUOI BJIaH.

[Tincymxu cBoix HaykoBHX AociimkeHb B.I1. HarpebenbHuii HeogHOpa3oBo J0NOBIaB HA HAYKOBUX
KOH(EpeHLisX, y TOMY YHCIi MiXHapOIHHUX, SKi MpoBoAwInuch Yy KHeBi 3 ydacTio BYEHHUX-FOPUCTIB
CUIA, Himewuuunwu, Snowii, ®panuii, [Tonsmi, bonrapii, Yropmuxu Ta iHmux kpaid. bpas yyacts y po-
60Ti KOH(]epeHLil, ceMiHapiB, CUMITO3iyMiB y HayKkoBuUX ycTaHoBax Mocksu, KummnneBa, AnMa-ATH,
TamkenTa, MiHCcbKa Ta iH., a Takoxk MicT Ykpaiuu: Kuesa, Xapkora, JIbBoBa, Onecu, 3anopixoks, Jo-
HelbKa, J[HinponeTpoBchka TOLIO.

Csoro pocnigauubeky poboty B.I1. HarpeGenbHuil akTMBHO NMOEIHYE 3 HAyKOBO-OpraHizauiiiHoo,
MearorivHo Ta HAYKOBO-TPOMAJICHKOO AisibHICTIO. BiH € HaykoBuM koHCynbTanToM Komitety Bep-
xoBHOT Pagu Ykpainu 3 npaBoBoi nonitiku, uieHoM HaykoBo-KoHCYNbTaTUBHOI paau pu Buiomy roc-
nojpapcbkoMy cyai Ykpainu, wieHoM KoopauHauiiiHoi pagy 3 npiopUTETHOrO HapsMy PO3BUTKY HayKu
i TexHiku «HaykoBi npoGnemu po30y10BU JepKaBHOCTI YKpaiHU», 3aCTYTHHUKOM TOJIOBHOTO peIaKTopa
IIOpiYHMKA HayKoBUX Tpallb «[IpaBoBa gepikaBay, uieHOM penakuiiiHoi konerii «lOpuauuHoi eHInKII0-
nenii» (y WecTu ToMax), YWICHOM pelakuiitHol panu xxypHaity «Maunuii i cepenniit 6i3Hecy, penakuiitHol
KoJieril nepioguyHOro 30ipHIKA HAYKOBUX Npallb «/lepxasa i npaBoy». ByB unenom Komitety 3akoHonaB-
yux ininiatus npu [Ipesunenroi Ykpainu (1995-2000 pp.).

Heskuil yac BukianaB B YKpalHCbKOMY arpapHoMy yHiBepcuteTi, KuiBcbkoMy HalioHaJbHOMY
yHiBepcureTi imeni Tapaca [lleBuenka, KuiBcbkoMy ekoHOMiuHOMY yHiBepcuteTi, MixknapogHomy Co-
JIOMOHOBOMY YHiBepcuteTi. [Ipaioe 3 MOOAMMHU TOCTiAHUKAMH, TOTYIOUH KaJpu BUIIOT KBaJi(ikauii
yepes acnipanTypy IHCTUTYTy Ta goKTOpaHTypy MixkHapoqHol AkajeMii ynpaBiiHHs NEPCOHAIOM.

3a OaratopiuHy aKTUBHY y4acTh Y 3aKOHOZABYiH JisNTbHOCTI Ta 3HAYHUIT OCOOUCTHIT BHECOK Y pO3BHU-
TOK IOPUUYHOI HAayKH, MiATOTOBKY HAyKOBHUX kKaapi Ykaszom [Ipesunenta Ykpainu Bix 4 >xoBTH 1997 p.
B.I1. Harpe6eabHOMY IPUCBOEHO MOYECHE 3BaHHS «3aciykeHuil ropucT Ykpainu». B 1999 p. Bin Haro-
pomxenunii [louecHoro rpamororo KaGinery Minictpie Vkpainu, B 2000 p. — roBineiinum OpaeHom
«PizaBo Xpucrose 2000» II ctynens, B 2003 p. — [Touecnoro rpamororo Ilpesuaii HAH Vkpaiuu.

Bononumupa IeTpoBuya 1aHyOTh i LiHYOTb SIK 3HAHOIO BUEHOTO, TOJEPAHTHOIO i JaNeKOmIsHO-
ro KepiBHHKa i opraHizaropa, MyAporo i TaKTOBHOTO BUXOBATEJsI MOJIOJUX HAYKOBLIB, SIK CHIIBHY 0CO-
OHCTICTh, BIDHOTO TOBapHIIA i KOJIErY.

IMupo Bitaemo Bac, manosuuit Bononumupe Iletposuuy, 3 50-piuusam i 3uunmo Bam go6poro 310-
POB’si, TBOPUMX YCMiXiB HAa HAYKOBi# HUBI, IIACTS B OCOOMCTOMY KHTTI.

Jupexyis Incmumymy Oepoicasu i npasa
im. B.M. Kopeyvxoeo HAH Ykpainu
Pexmopam Kuiscvroeo ynieepcumemy npagsa

Peoxonezis socypuany
«Haconuc Kuiscokoeo ynisepcumenty npaeay
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